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DISTRICT

3A
6A
6B
TA

7B
7BC

3B

4A

4B

8A
8B

9A
10

14

156A

TRIAL JUDGES OF THE GENERAL
COURT OF JUSTICE

SUPERIOR COURT DIVISION

JUDGES
First Division

J. RICHARD PARKER

JERRY R. TILLETT

WIiLLIAM C. GRIFFIN, JR.

W. RUSSELL DUKE, JR.
CLIFTON W. EVERETT, JR.
ALMA L. HINTON

CY A. GRANT, SR.

QUENTIN T. SUMNER

MicroN F. (ToBy) FiTcH, JR.
FrANK R. BROWN

Second Division

BENJAMIN G. ALFORD
KENNETH F. CROW
JonN E. NOBLES, JR.
RUSSELL J. LANIER, JR.
CHARLES H. HENRY
ERNEST B. FULLWOOD
W. ALLEN COBB, JR.
JAY D. HOCKENBURY
PauL L. JONES
JERRY BRASWELL

Third Division
RoBERT H. HOBGOOD
HeNRY W. HIGHT, JR.
W. OsmoND SmrtH IIT
DoNALD W. STEPHENS
NARLEY L. CASHWELL
ABRAHAM P. JONES
HowarD E. MANNING, JR.
MICHAEL R. MORGAN
RiPLEY EAGLES RAND
ORLANDO F. HUDSON, JR.
A. LEON STANBACK, JR.
RoNALD L. STEPHENS
KenNETH C. TITUS
J. B. ALLEN, JR.
JAMES CLIFFORD SPENCER, JR.

ADDRESS

Manteo
Manteo
Williamston
Greenville
Greenville
Halifax
Windsor
Rocky Mount
Wilson
Tarboro

New Bern
New Bern
Greenville
Kenansville
Jacksonville
Wilmington
Wilmington
Wilmington
Kinston
Goldsboro

Louisburg
Henderson
Yanceyville
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Durham
Durham
Durham
Durham
Burlington
Burlington



DISTRICT

15B

11A
11B
12

13

16A
16B

17A

17B

18

19B
21

23

19A
19C
19D
20A
20B

22

25A

256B

26

JUDGES

CArL Fox
R. ALLEN BADDOUR!

Fourth Division

FRANKLIN F. LANIER
KNox V. JENKINS, JR.
E. LYNN JOHNSON
GREGORY A. WEEKS
JACK A. THOMPSON
JAMES F. AMMONS, JR.
WiLLiam C. GORE, JR.
OrLa M. LEwIS

B. CralG ELLIS
RoBERT F. FLOYD, JR.
GARY L. LOCKLEAR

Fifth Division

EDWIN GRAVES WILSON, JR.
RICHARD W. STONE

A. MOSES MASSEY

ANDY CROMER
CATHERINE C. EAGLES
HeNRY E. FRYE, JR.
LiNDsAY R. Davis, Jr.
JoHN O. CraiG III

R. STUART ALBRIGHT?2
VANCE BRADFORD LONG
JupsoN D. DERAMUS, JR.
WiLLIAM Z. WooD, JR.

L. TopD BURKE

RoNALD E. SPIVEY
MicHAEL E. HELMS

Sixth Division

W. ERWIN SPAINHOUR
LARRY G. FOrRD

JAMES M. WEBB
MICHAEL EARLE BEALE
SusaN C. TAYLOR

W. DaviD LEE

MARK E. KrLASS
KIMBERLY S. TAYLOR
CHRISTOPHER COLLIER

Seventh Division

BEVERLY T. BEAL
ROBERT C. ERVIN
TmMoTHY S. KINCAID
NATHANIEL J. POOVEY
ROBERT P. JOHNSTON

ADDRESS

Chapel Hill
Chapel Hill

Buies Creek
Smithfield
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Whiteville
Southport
Laurinburg
Lumberton
Pembroke

Eden
Wentworth

Mt. Airy

King
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
Asheboro
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
North Wilkesboro

Concord
Salisbury
Whispering Pines
Wadesboro
Monroe

Monroe
Lexington
Hiddenite
Mooresville

Lenoir
Lenoir
Hickory
Hickory
Charlotte



DISTRICT

27A

27B

24

28

29A
29B
30A
30B

JUDGES ADDRESS
W. ROBERT BELL Charlotte
RICHARD D. BONER Charlotte
J. GENTRY CAUDILL Charlotte
DaviD S. CAYER Charlotte
YVONNE EvANS Charlotte
Linwoob O. Foust Charlotte
JESSE B. CALDWELL III Gastonia
TiMOTHY L. PATTI Gastonia
FORREST DONALD BRIDGES Shelby
JAMES W. MORGAN Shelby
FEighth Division
JAMES L. BAKER, JR. Marshall
CHARLES PHILLIP GINN Marshall
DENNIS JAY WINNER Asheville
RoNALD K. PAYNE Asheville
LAURA J. BRIDGES Marion
ZORO J. GUICE, JR. Rutherfordton
JaMEs U. DowNs Franklin
JANET MARLENE HYATT Waynesville
SPECIAL JUDGES
KARL ADKINS Charlotte
STEVE A. BAaLoG Burlington
ALBERT DiAz Charlotte
RicHARD L. DOUGHTON Sparta
THOMAS D. HAIGWOOD Greenville
JAMES E. HARDIN, JR. Durham
D. Jack HoOks Whiteville
JACK W. JENKINS Raleigh
Joun R. JoLLy, Jr. Raleigh
JOHN W. SMITH Wilmington
BEN F. TENNILLE Greensboro
GARY E. TRAWICK, JR. Burgaw
EMERGENCY JUDGES
W. DOUGLAS ALBRIGHT Greensboro
HENRY V. BARNETTE, JR. Raleigh
ANTHONY M. BRANNON Durham
STAFFORD G. BULLOCK Raleigh
C. PRESTON CORNELIUS Mooresville
HOWARD R. GREESON, JR. High Point
CLARENCE E. HORTON, JR. Kannapolis
DonALD M. JAcOBs Goldsboro
JOSEPH R. JOHN, SR. Raleigh
CHARLES C. LamM, JR. Boone
JAMES E. LANNING Charlotte



DISTRICT

JUDGES

JouN B. LEwis, Jr.
JERRY CASH MARTIN
PETER M. MCHUGH
JAMES E. RaGaN III
DonNaLD L. SmiTH

RUSSELL G. WALKER, JR.

ADDRESS

Farmville
King
Reidsville
Oriental
Raleigh
Asheboro

RETIRED/RECALLED JUDGES

GILES R. CLARK
JAMES C. Davis
MARVIN K. GRAY
ROBERT D. LEWIS
F. FETZER MILLS

HERBERT O. PHiLLIPs 11T

JULIUS ROUSSEAU, JR.
THOMAS W. SEAY

Elizabethtown
Concord
Charlotte
Asheville
Wadesboro
Morehead City
North Wilkesboro
Spencer

1. Appointed and sworn in 24 February 2006 to replace Wade Barber who retired 1 January 2006.

2. Appointed and sworn in 1 January 2006 to replace W. Douglas Albright who retired 31 December 2005.
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DISTRICT

1

3A

3B

6A

6B

DISTRICT COURT DIVISION

JUDGES

GRAFTON G. BEAMAN (Chief)
C. CHRISTOPHER BEAN

J. CARLTON COLE

EDGAR L. BARNES

AMBER DaAvis

JAMES W. HARDISON (Chief)
SAMUEL G. GRIMES

MICHAEL A. PAUL

REGINA ROGERS PARKER
Davip A. LEEcH (Chief)
PATRICIA GWYNETT HILBURN
JOSEPH A. BLICK, JR.

G. GALEN BRADDY

CHARLES M. VINCENT

JERRY F. WADDELL (Chief)
CHERYL LYNN SPENCER

PauL M. QUINN

KAREN A. ALEXANDER

PETER MACK, JR.

LEONARD W. THAGARD (Chief)
PAuL A. HARDISON

WiLLIAM M. CAMERON III
Lous F. Foy, Jr.

SARAH COWEN SEATON

CAROL A. JONES

HENRY L. STEVENS IV

JAMES L. MOORE, JR.!

JOHN J. CARROLL III (Chief)
J. H. CorPENING II (Interim Chief)2
SHELLY S. HoLr

REBECCA W. BLACKMORE
JAMES H. Faison IIT

SANDRA R. CRINER

RICHARD RUSSELL DAvIS
PHYLLIS M. GORHAM

HaroLp PauL McCoy, Jr. (Chief)
W. TURNER STEPHENSON III
ALFRED W. KwAsIkpUI (Chief)
THOMAS R. J. NEWBERN
WiLLiAM ROBERT LEwIs IT
WIiLLIAM CHARLES FARRIS (Chief)
JOSEPH JOHN HARPER, JR.
JOHN M. BRITT

PELL C. COOPER

ROBERT A. EVANS

WILLIAM G. STEWART

Jonn J. CovoLo

JOSEPH E. SETZER, JR. (Chief)
DaviD B. BRANTLEY

LONNIE W. CARRAWAY

ADDRESS

Elizabeth City
Edenton
Hertford
Manteo
Wanchese
Williamston
Washington
Washington
Washington
Greenville
Greenville
Greenville
Greenville
Greenville
New Bern
New Bern
New Bern
New Bern
New Bern
Clinton
Jacksonville
Richlands
Pollocksville
Jacksonville
Kenansville
Kenansville
Jacksonville
Wilmington
Wilmington
Wilmington
Wilmington
Wilmington
Wilmington
Wilmington
Wilmington
Halifax
Halifax
Jackson
Aulander
Winton
Wilson
Tarboro
Tarboro
Nashville
Rocky Mount
Wilson
Rocky Mount
Goldsboro
Goldsboro
Goldsboro



DISTRICT

9A

10

11

12

13

14

JUDGES

R. LESLIE TURNER
ROSE VAUGHN WILLIAMS
ELIZABETH A. HEATH

CHARLES W. WILKINSON, JR. (Chief)

H. WELDON LLOYD, JR.
DANIEL FREDERICK FINCH
J. HENRY BANKS

JoHN W. Davis

RANDOLPH BASKERVILLE
MARK E. GALLOWAY (Chief)
L. MICHAEL GENTRY

JoycE A. HAMILTON (Chief)
JAMES R. FuLLWoOD

ANNE B. SALISBURY
ROBERT BLACKWELL RADER
PAUL G. GESSNER

KrisTiN H. RutH

CRrAIG CROOM

JENNIFER M. GREEN
Monica M. BousmaN

JANE POWELL GRAY

SHELLY H. DESVOUGES
JENNIFER JANE KNOX
DEBRA ANN SMITH SASSER
DoNNA S. STROUD
VINSTON M. ROZIER, JR.

ALBERT A. CORBETT, JR. (Chief)

JACQUELYN L. LEE

Jimmy L. LOVE, JR.

ADDIE M. HARRIS-RAWLS
GEORGE R. MURPHY
RESsON O. FAIRCLOTH 11
JAMES B. ETHRIDGE

ROBERT W. BRYANT, JR.

A. ELizAaBETH KEEVER (Chief)
JonN S. HAIR, JR.

RoOBERT J. STIEHL IIT
EDWARD A. PONE

C. EDWARD DONALDSON
KiMBRELL KELLY TUCKER
JoHN W. DICKSON

CHERI BEASLEY

DouGALD CLARK, JR.

JERRY A. JoLLy (Chief)
NAPOLEON B. BAREFOOT, JR.
THOMAS V. ALDRIDGE, JR.
Nancy C. PHILLIPS
DouaGLAs B. SASSER
MARION R. WARREN

ELAINE M. BusHFAN (Chief)
RICHARD G. CHANEY

CRAIG B. BROWN

ANN E. McKowN

ADDRESS

Kinston
Goldsboro
Kinston
Oxford
Henderson
Oxford
Henderson
Franklinton
Warrenton
Roxboro
Pelham
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Smithfield
Sanford
Sanford
Clayton
Smithfield
Lillington
Lillington
Lillington
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Tabor City
Supply
Whiteville
Elizabethtown
Whiteville
Exum
Durham
Durham
Durham
Durham



DISTRICT

156A

15B

16A

16B

17A

17B

18

19A

19B

19C

20A

JUDGES

MARrciA H. MOREY

JaMmEes T. HILL

JAMES K. ROBERSON (Chief)
ERNEST J. HARVIEL

BRADLEY REID ALLEN, SR.

G. WAYNE ABERNATHY
JosepH M. BUCKNER (Chief)
ALONZO BROWN COLEMAN, JR.
CHARLES T. L. ANDERSON

M. PATRICIA DEVINE

WARREN L. PATE (Chief)
WIiLLIAM G. MCILWAIN
RicHArD T. BROWN

J. STANLEY CARMICAL (Chief)
HERBERT L. RICHARDSON
JOHN B. CARTER, JR.
WILLIAM JEFFREY MOORE
JAMES GREGORY BELL
FRrREDRICK B. WILKINS, JR. (Chief)
STANLEY L. ALLEN

Otis M. OLIVER (Chief)
CHARLES MITCHELL NEAVES, JR.
SPENCER GRAY KEY, JR.
MARK HAUSER BADGET
JosepH E. TURNER (Chief)
LAWRENCE MCSWAIN

WENDY M. ENOCHS

SUSAN ELIZABETH BRAY
PATRICE A. HINNANT

A. ROBINSON HASSELL

H. THOMAS JARRELL, JR.
SusaN R. BURCH

THERESA H. VINCENT
WiLLiam K. HUNTER

LINDA VALERIE LEE FALLS
SHERRY FOWLER ALLOWAY
WiLLiaM G. HaMBY, JR. (Chief)
DONNA G. HEDGEPETH JOHNSON
MARTIN B. MCGEE

MicHAEL KNoX

WiLLiaMm M. NEELY (Chief)
MICHAEL A. SABISTON
JAYRENE RUSSELL MANESS
LEE W. GAVIN

Scort C. ETHERIDGE

JaMES P. HiLL, JR.

CHARLES E. BROWN (Chief)
BETH SPENCER DIXON
WiLLiam C. KLurtz, JR.
KEVIN G. EDDINGER

TANYA T. WALLACE (Chief)
KEvVIN M. BRIDGES

ADDRESS

Durham
Durham
Graham
Graham
Graham
Graham
Hillsborough
Hillsborough
Hillsborough
Hillsborough
Raeford
Wagram
Laurinburg
Lumberton
Lumberton
Lumberton
Pembroke
Lumberton
Wentworth
Wentworth
Dobson
Elkin

Elkin

Elkin
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
High Point
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
Concord
Concord
Concord
Concord
Asheboro
Troy
Carthage
Asheboro
Asheboro
Asheboro
Salisbury
Salisbury
Salisbury
Salisbury
Rockingham
Albemarle



DISTRICT

20B

21

22

23

24

25

26

JUDGES

Lisa D. THACKER

ScoTT T. BREWER
CHRISTOPHER W. BRAGG (Chief)
JOSEPH J. WILLIAMS

HunT GWYN

WiLLIAM B. REINGOLD (Chief)
CHESTER C. Davis

WIiLLIAM THOMAS GRAHAM, JR.
VICTORIA LANE ROEMER
LAURIE L. HUTCHINS

Lisa V. L. MENEFEE
LAWRENCE J. FINE

DENISE S. HARTSFIELD
GEORGE BEDSWORTH
WAYNE L. MICHAEL (Chief)
JAMES M. HONEYCUTT
JiMmy L. MYERS

L. DALE GRAHAM

JULIA SHUPING GULLETT
THEODORE S. ROYSTER, JR.
AprIL C. WooD

MARY F. COVINGTON

H. THOMAS CHURCH
EDGAR B. GREGORY (Chief)
Davip V. BYrRD

JEANIE REAVIS HOUSTON
MircHELL L. MCLEAN
ALEXANDER LYERLY (Chief)
WiLLIAM A. LEAVELL IIT
KYLE D. AUSTIN

R. GREGORY HORNE
ROBERT M. Brapy (Chief)
GREGORY R. HAYES

L. SuzANNE OWSLEY

C. THOMAS EDWARDS
BurorD A. CHERRY
SHERRIE WATSON ELLIOTT
JonN R. MULL

Amy R. SIGMON

FrITZ Y. MERCER, JR. (Chief)
H. WiLLIAM CONSTANGY
JANE V. HARPER

PuiLLiP F. HOWERTON, JR.
RickYE McKOY-MITCHELL
Lisa C. BELL

Louis A. TroscH, JR.
REGAN A. MILLER

NANCY BLACK NORELLI
HuGH B. LEwis

NATHANIEL P. PROCTOR
BEcKY THORNE TIN

BEN S. THALHEIMER

HuGH B. CAMPBELL, JR.

xii

ADDRESS

Wadesboro
Albemarle
Monroe
Monroe
Monroe
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Lexington
Lexington
Mocksville
Taylorsville
Mooresville
Lexington
Statesville
Mocksville
Statesville
Wilkesboro
Wilkesboro
Wilkesboro
Wilkesboro
Banner Elk
Bakersville
Pineola

Mars Hill
Lenoir
Hickory
Hickory
Morganton
Hickory
Hickory
Hickory
Hickory
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte



DISTRICT

27TA

27B

28

29A

29B

30

JUDGES

THOMAS MOORE, JR.

N. Topp OWENS

CHRISTY TOWNLEY MANN
DENNIS J. REDWING (Chief)
ANGELA G. HOYLE

JonN K. GREENLEE
JAMES A. JACKSON

RaLPH C. GINGLES, JR.
THOMAS GREGORY TAYLOR
LARRY JAMES WILSON (Chief)
ANNA F. FOSTER

K. DEAN BLACK

ALl B. Paksoy, Jr.

GARY S. CasH (Chief)
SHIRLEY H. BROWN
REBECCA B. KNIGHT
MARVIN P. POPE, JR.
PATRICIA A. KAUFMANN
SHARON TRACEY BARRETT
C. Ranpy PooL (Chief)
ATHENA F. BROOKS
LAURA ANNE POWELL

J. THOMAS DAvIs

ROBERT S. CILLEY (Chief)
MARK E. POWELL

DaviD KENNEDY Fox
DannNy E. Davis (Chief)
STEVEN J. BRYANT
RicHLYN D. HoLr
BRADLEY B. LETTS
Monica HAYES LESLIE

ADDRESS

Charlotte
Charlotte
Gastonia
Gastonia
Gastonia
Gastonia
Gastonia
Gastonia
Belmont
Shelby

Shelby
Denver
Shelby
Asheville
Asheville
Asheville
Asheville
Asheville
Asheville
Marion

Cedar Mountain
Rutherfordton
Rutherfordton
Pisgah Forest
Hendersonville
Hendersonville
Waynesville
Bryson City
Waynesville
Sylva
Waynesville

EMERGENCY DISTRICT COURT JUDGES

PHILIP W. ALLEN

E. BURT AYCOCK, JR.
SARAH P. BAILEY

RoNALD E. BOGLE
DONALD L. BOONE

JAMES THOMAS BOWEN IIT
SAMUEL CATHEY

WILLIAM A. CHRISTIAN

J. PATRICK EXum

J. KEATON FONVIELLE
THOMAS G. FOSTER, JR.
EARL J. FOWLER, JR.
RoDNEY R. GOODMAN
LAWRENCE HAMMOND, JR.
JAMES A. HARRILL, JR.
REsA HARRIS

RoBERT E. HODGES

xiii

Reidsville
Greenville
Rocky Mount
Raleigh

High Point
Lincolnton
Charlotte
Sanford
Kinston
Shelby
Greensboro
Asheville
Kinston
Asheboro
Winston-Salem
Charlotte
Morganton



DISTRICT

JUDGES

ROBERT W. JOHNSON
WIiLLIAM G. JONES
LiLLIAN B. JORDAN
ROBERT K. KEIGER
DAviD Q. LABARRE
WiLLiam C. LAWTON

C. JEROME LEONARD, JR.

JAMES E. MARTIN
EpwarD H. MCCORMICK
DonNaLD W. OVERBY

J. LARRY SENTER
MARGARET L. SHARPE
RUSSELL SHERRILL III
CATHERINE C. STEVENS
J. KENT WASHBURN

ADDRESS

Statesville
Charlotte
Asheboro
Winston-Salem
Durham
Raleigh
Charlotte
Ayden
Lillington
Raleigh
Raleigh
Winston-Salem
Raleigh
Gastonia
Graham

RETIRED/RECALLED JUDGES

ABNER ALEXANDER
CLAUDE W. ALLEN, JR.
JOYCE A. BROWN
DAPHENE L. CANTRELL
SoL G. CHERRY
WiLLiaM A. CREECH

T. YATES DOBSON, JR.
SPENCER B. ENNIS
ROBERT T. GASH
HARLEY B. GASTON, JR.
RoranDp H. HAYES
WALTER P. HENDERSON
CHARLES A. HORN, SR.
JAck E. Krass
EpmunDp LoweE

J. BRUCE MORTON
STANLEY PEELE

ELToN C. PRIDGEN
SAMUEL M. TATE

JOHN L. WHITLEY

Winston-Salem
Oxford

Otto
Charlotte
Boone
Raleigh
Smithfield
Graham
Brevard
Gastonia
Gastonia
Trenton
Shelby
Lexington
High Point
Greensboro
Hillsborough
Smithfield
Morganton
Wilson

1. Appointed and sworn in 16 July 2006 to replace Wayne G. Kimble, Jr. who retired 30 June 2006.
2. Appointed as interim Chief Judge effective 6 August 2005 while Chief Judge John J. Carroll III is serving active

military duty.
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ATTORNEY GENERAL OF NORTH CAROLINA

Chief of Staff
Kristt HYyMAN

General Counsel
J. B. KELLY

Attorney General

ROY COOPER

Deputy Chief of Staff

Chief Deputy Attorney General
GRAYSON G. KELLEY

JAMES J. COMAN
ANN REED DUNN

DANIEL D. ADDISON
STEVEN M. ARBOGAST
JOHN J. ALDRIDGE III
HaL F. AskiNs
JONATHAN P. BABB
ROBERT J. BLuM
WiLLiam H. BORDEN
HaroLD D. BowMAN
JupitH R. BULLOCK
MABEL Y. BuLLOCK
JILL LEDFORD CHEEK
LEONIDAS CHESTNUT
KaTHRYN J. COOPER
Francis W. CRAWLEY
NEIL C. DALTON
MARK A. Davis

GAIL E. DAwsoN
LEONARD DODD
ROBERT R. GELBLUM
GARY R. GOVERT
NORMA S. HARRELL
ROBERT T. HARGETT
RICHARD L. HARRISON
JANE T. HAUTIN

Davip J. ApiNoLFr 1T
MERRIE ALCOKE
JAMES P. ALLEN
STEVEN A. ARMSTRONG
KEVIN ANDERSON
KATHLEEN BALDWIN

GRADY L. BALENTINE, JR.

JOHN P. BARKLEY
DANA BARKSDALE

JamES C. GULICK
WiLLIAM P. HART

Assistant Solicitor General
JOHN F. MADDREY

E. BURKE HAYWOOD
JosepH E. HERRIN

JiLL B. HICKEY

KAy MILLER-HOBART

J. ALLEN JERNIGAN
DANIEL S. JOHNSON
DouGLAS A. JOHNSTON
FREDERICK C. LAMAR
CELIA G. LATA

ROBERT M. LODGE
KAREN E. LonG

JAMES P. LONGEST
AMAR MAJMUNDAR

T. LANE MALLONEE, JR.
GAYL M. MANTHEI
RONALD M. MARQUETTE
ArANA D. MARQUIS
EvLizaBeTH L. McKAY
BARRY S. MCNEILL

W. RICHARD MOORE
THoMAS R. MILLER
ROBERT C. MONTGOMERY
G. PATRICK MURPHY
DENNIS P. MYERS

Assistant Attorneys General

JOHN G. BARNWELL, JR.
Amy Y. BAasoN

VALERIE L. BATEMAN
ScotrT K. BEAVER
MARC D. BERNSTEIN
Erica C. BING

BARrrY H. BLocH
KAREN A. BLum
RICHARD H. BRADFORD
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LICENSED ATTORNEYS

I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named persons were
admitted to the North Carolina Bar by examination by the Board of Law Examiners
on the 25th day of March 2006, and said persons have been issued a certificate of
this Board:

Frank Alan Abrams . . . ... e Arden
Eduardo Abrao-Netto . .......... .. . Cornelius
Allan Rogers Adams . . .......... .. Wilmington
Tasha E. AGruso ... ... e Kernersville
Ruth M. Allen . . ... e e e Raleigh
Durwood Kevin Altman . . ......... .. e Hickory
Pridgen Jeannette Amos . ............ ... ... Winston-Salem
Leslie Anne Argenta . ... ... ...ttt e Cary
Steven Wayne Arrington ... ......... ... Greensboro
Jannice Ashley . ....... ... .. . Providence, Rhode Island
Thomas Matthew Asmar . ... ........... . i Charlotte
Michael Charles AtKINS .. ..... ... .t Durham
Charles Daniel Atkinson .......................... Spartanburg, South Carolina
Anita L. Baker . ... ... Durham
Hannah Rodman Bell ....... ... ... ... ... ... ... ... ..... Virginia Beach, Virginia
Jennifer Jean Bennett ....... ... ... .. ... Wilmington
Mark Ronald Bilak . ........... .. .. Fuquay-Varina
Jason Gregory Blackwell ... ... ... ... . .. . . Dana
Laura MacKallor Blakely ............................ Mountain View, California
Leah Kathrine Boucher ............ ... .. ... ... ......... Seattle, Washington
Joanna Flath Bowen .. ....... ... ... ... . . . . . . . Chapel Hill
Jonathan Vann Bridgers . . ......... ... ... ... . i i Greenville
T. Caroline Briggs-Sykes . .. ... e Morrisville
Amy Laura Broughton .. ........ .. ... ... ... . . .. Greeley, Colorado
Carrah Ann Brown . . ... .. e Raleigh
Guy F.Brown . ......... .. Phoenix, Arizona
Oliver Beamer Brown . ... ... ... . . . . e Charlotte
Suzanne E. Brown . ....... .. ... Wilmington
Robin Kathleen Brown-Blake . ............ ... ... .. ... . ...... Black Mountain
Christian Ernst Buhrer .......... ... ... .. . . . . Charlotte
Erin Lee Burnette . . .. ... ... . Eden
Kristin Leah Burrows . . . ... ... .. Greenville
Lee Knight Caffery ........ ... . . i Charlotte
TiJuana S. Campbell ......... ... ... ... ... . .. . Hurtsboro, Alabama
Eric Andrew Carlson . . ... ... e Charlotte
David Earl Cash .. ... ... Raleigh
Kerri Lynn Catino-Nason . .............o ittt Corolla
Susan Shui Fun Chan .............. ... ... .. ... . ... San Francisco, California
Bob R. Cherry . . ..o e Newport
Celeste Marie Chilton . ............ .. . .. Carrboro
Natalie Nichole Christian . . ............. . . . .. Raleigh
Jeffrey G. Clay . ... Woodland Hills, California
David Michael Collins, Jr. . ......... ... ... Landrum, South Carolina
Bradley Ellis CONNOT . . .. ...t Hickory
Leah Davenport Copeland . ............................ Virginia Beach, Virginia



LICENSED ATTORNEYS

Anne Marie Corbett . .... ... ... e Chapel Hill
Matthew Elliott COX ... ...ttt e e Charlotte
Michael Patrick Coyne .......... ... .. .. i Charlotte
Edward Matthew Craven ......................cco.... Boston, Massachusetts
Robert Edward Culver ............................. Charleston, South Carolina
Judith Marie Daly . ............ . e Statesville
Leslie Rae Deak . ....... ... ... Arlington, Virginia
Christine Dorrestein-Schultz . ............. ... ... ... ... . ... ... Chapel Hill
Matthew Brandon Downs . ......... ... ... .. . . . Charlotte
Melissa Shawn Drugan . ............. ...ttt Durham
Michelle Ann Duff .. ... ... . ... . Greensboro
Edward N. Durand . ......... ... ... i Chapel Hill
David Paul Ennis . . ... ... Wilmington
Ryan Alan Eppenberger . . ... ... ... Asheville
Maia Hunt Estes .. ... ... i i Winston-Salem
Kimberly Kashena Fennell . ......... ... ... . . . . . . .. Garner
Timothy Robert Ferguson ............. ... .. .. ... ... ... .. ... ..... Chapel Hill
Jennings Wells Ferriss . ........... ... .. . . . . . Wilmington
James R. Forrest . ... ... ... . . Durham
Jennifer Lynne Fox . . .. ... e Raleigh
Richard Lauman Fox IIT .. ........... .. . . . ., Raleigh
Chad Cameron Freeman ................ . ...t Winston-Salem
Christopher Alan Freeman . .. ............ ... i, Denton
Laura Snead French ... ...... ... . .. . . . . . Raleigh
CarlaL. Gannon . ......... ..ttt Oak Island
N.Vail Gardner ... ...t e Durham
Donald Ray GeOorge . ........ontii it e e Westfield
Deborah R. Gerhardt ............... . ... . it Chapel Hill
Elizabeth Marie Gillikin . ............. ... . . .. Raleigh
Hallie Geneva GiSt . ........ ottt e e e Raleigh
Melissa Lynne Gray . . ... ... ...ttt enie e Charlotte
Laura Celeste Grimaldi . .......... ... .. i, Durham
Martin Kyle Harrison .. ........ ... . i Lewisville
David E. Harvey . .. ... .. Tampa, Florida
Lawton H. Hatley III ... ...... ... . . i Charlotte
Matthew J. Herrle . ... ... .. . Morrisville
James Bach Hogan . .. ... ... Lenior
Graham Eugene Holt . . ... ... ... .. .. i Greensboro
Blake Jefferson Hood .............. ... ... . . .. .. ... Jacksonville, Florida
Robert Nelson Hood . . ........ ... ... . . i, Ocean Isle Beach
Robert Ross HOON . . . ... ..o e e e Cary
Aaron Mitchell Houck ... ... ... .. .. . Charlotte
Elizabeth D. Howard ............ . ... . i Wilmington
Michael Andrew Hudson . . ........ ... .. . i, Charlotte
Robert K. Hunoval . ...... ... .. ... . . . i Wilmington
Simeon Olusegun Ilesanmi . . . ..., Winston-Salem
Ben Gibson Irons IIT . ... ... .. .. i Greenville
Martina L. Jaccarino ............ . . e Charlotte
Tenisha Swazette Jacobs . ........ ... ... .. . . . . ... Brown Summitt
Jeremiah Aaron Jenkins ........... .. ... . i Arlington, Virginia
John E. Johnson IIT . ...... ... .. .. . . i Pineville



LICENSED ATTORNEYS

Samuel Bishop Johnson ............ ... ... . ... . . . .. Greensboro
Dawn Trowell Jones . . ........ . e Canton
PamelaL.Jones ................. ... ... ... Goose Creek, South Carolina
Theresa Marvine JOnes . ... ...ttt Charlotte
Meleaha Machelle Kimrey . ... ........ ... . Burlington
Brian Alexander Bryant King . .. ....... ... ... .. ... . . .. New Bern
Margaret Mary Kingston . . .. ... ... . . Raleigh
Andrew Marc Klein . .. ... e e Cary
Michael J. LaTorre ........ ... .. i Raleigh
Joseph Patrick Latour .. ....... .. . . Charlotte
Megan Joy Lee . ... e Vale
John Edward Lewis . . ... ... . Cullowhee
Shelby S. Loffredo . .. ... o High Point
Joseph Maddrey Long .............. . . . Hickory
William Jacob Long IV .. ... ... ... . . Birmingham, Alabama
Osvaldo LOPez . . ..o Charlotte
Christopher Cameron Loutit ............. ... ... ... ... ..., Wilmington
Rachel Batya Mandell ........... ... .. .. . . .. Chapel Hill
Cassandra JoAnn Marshall ............................... New York, New York
Michael Patrick Martin . ........ ... ... . . Fuquay-Varina
Morris Fonville MCAdOO . . ... e Burlington
Elizabeth Briley McCorkle ........... ... .. . . i, Salisbury
William David McFadyen IIT .............. ... ... ... ... ... ... ...... New Bern
Gregory Steven McIntyre .. ... . Wilmington
Rolanda Lorrese McKoy . ........ ... .. i Durham
Anna Pond McLamb .......... .. . . Raleigh
Frederick Stewart MCQUeen . . ......... ... . Charlotte
Robert Ashland Means . ... ......... ... .. Columbus
Julie Broadus Meigs . .. ... s Raleigh
Tiffany M. Melchers ............ ... ... ... Columbia, South Carolina
Michael Christopher MIineiro . ............ ...ttt Cary
John G. Miskey IV . ... .. Chapel Hill
Nikkita Lanee Mitchell ........ ... ... ... i Charlotte
Matthew Dennis Newton . .................ctiiiinee.nn. San Diego, California
Kyuwhan Oh . ......... .. . . i Gyeonggi-do, Korea
Shawn Nathan Olds . ............ ... ..ot Alexandria, Virginia
Michelle E. Pearles . ... ... ... i Charlotte
Natoya Laklae Powell ... ... ... . . i Marietta
Mayelin Prieto-Gonzalez . ............................. Medford, Massachusetts
Jacqueline M. Reynolds . .......... .. Raleigh
James N. Rogers . ... i High Point
Cecilia Emily Rutherford ............... ... ... . ... . . . ... Charlotte
Steven Brooke Ryan .................... ... ....... Glastonbury, Connecticut
Ben C. Scales, J1. .. ... i Asheville
Christine Teresa Scheef . ... ... ... .. . . . i e Cary
Rebecca Ann Schillings . . ... . Charlotte
Joseph Robert Schmitz ............ ... ... .. .. ... . .. Winston-Salem
Cameron Davis SCott . ... ...t Charlotte
Jason Edward Sito . ........ ... Charlotte
Jessica Lee SPencer . .. ... ... e Manteo
Nikkia D. SQUires . . .. ..ot e e Durham



LICENSED ATTORNEYS

Christopher Russell Stambaugh . . ............. ... .. ... ... ... ........ Raleigh
Allen Ray Starrett ... ... ... ... e e Charlotte
Chanda Wilson Stepney . ............iiie it Huntersville
Amber Elizabeth Stewart ............... ... ... .. . .. . Decatur, Georgia
Laura Elizabeth Sutton ............ . ... . .. . . . . . . Greenville
Deonte LeVar Thomas . . ... ... e Morrisville
G. Kurt Thompson, Jr. .. ... i Wilmington
Jennifer Brown Toler . ......... .. .. . . . Havelock
Jennifer L. Tucker . . ... ... .. e Charlotte
Mark Christopher Upright . . ... ... . . . Asheville
Beth A. Vanesse . . . ... e Charlotte
Tracy Thompson Vann .............................. Rock Hill, South Carolina
David J. Ventura . ......... ... Waxhaw
Fabian M. Waldner ............. ... ... ... ... .. ... ... ... Monument, Colorado
Henry Frazier Wallace IT . . ... ... .. . . . . Charlotte
Jessica Anne Walters . . ...t Asheville
Diedre LeShawn Washington ............. ... .. ... ... ... . ... Charlotte
Alison Rae Wells ... ... . . Statesville
Marqueta Welton . .......... .. .. Raleigh
Connie M. Whitener . . . ...ttt ettt Shelby
Erin Ashley Williams . . .. ... ... . e Dallas, Texas
Mark Andrew Williams . ........... ... . Haw River
Beth E. Wissinger . ....... ... . .. Weaverville
Daniel Hardison Wood . . ... ... ... ... Cary
Laura S. Yates . ... .ot e Charlotte
Kimberly J. YonKers . ... ...t e Cary
Georgiana Louise Yonuschot ................. ... ... ... ........ Winston-Salem
Eileen Rose Bamberger Youens .............. ... ... ... ... ... ... . ... Durham
Melissa L. Young . ... ... Mooresville
Patricia Geier Young . .......... ... e Chapel Hill
Douglas Evan Zemel . .. ... ... Morrisville
Nicholas Anthony ZiolkowskKki . .............. . . . ... Wilmington

Given over my hand and seal of the Board of Law Examiners on this the 19th day
of April 2006.
Fred P. Parker II1
FExecutive Director
Board of Law Examiners of the
State of North Carolina

I, FReD P. PARkER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named persons were
admitted to the North Carolina Bar by examination by the Board of Law Examiners on
the 7th day of April 2006, and said persons have been issued a certificate of this Board:

Tara Elizabeth Agnew .. ... ... ... . ... ... . . . . i Charlotte
Julie Jessica Anders ............. ... .. ... Hilton Head Island, South Carolina
Steven Joseph Antini . ......... ... ... ... . . Roanoke, Virgina
Wilhemina Baker . . ... ... . Hope Mills
Kimberly Diane Bartman ........................... Philadelphia, Pennsylvania
George Cooper Bell ...... ... ... ... .. . . ... Virginia Beach, Virginia



LICENSED ATTORNEYS

Beverly Hunt Binner ... .......... .. . . i Charlotte
Suzanne S. Brauer . .. ... ... Charlotte
John duBayo Broderick ITI ............... ... ... ... ... ... ... .. ..... Charlotte
Vincent William Burskey . ............. .. .. .. ... ... ... . .. Charlotte
Jocelyn Burton . ....... .. . e Winston-Salem
Sarah Dohoney Byrne ... ........ ... .. i e Charlotte
Justin Campoli . . . ... ... Charlotte
Lindsey Morgan ChepKke . ............ ..ttt Durham
Melissa Javon Copeland . .. ... ... ... Raleigh
Brian Edward Crain . ............ ... . i Charlotte
William Joseph Cunningham ...................... Myrtle Beach, South Carolina
J. Thomas Diepenbrock .. ......... ... .. . . . i, Asheville
Christopher D. DiSano .. ........................... Narragansett, Rhode Island
Victoria S. C. Durham .. ......... ... . . Charlotte
Aimee L. Ezzell ... ... . Wilmington
Stephen Daniel Feldman . ........... ... .. ... . . .. Chapel Hill
Samuel Benjamin Franck . ........ ... ... . . . . . Wilmington
TraciZelch Frier . .. ... ... . . Mint Hill
Scott J. Harman . . . ... ... e Charlotte
Fred William Hartman ............... ... . ... ... ... ... ... .. ... .... Matthews
Russell Grainger Hines . . ......... ... ... ... ... ... ... Columbia, South Carolina
Brena B. Huffman ......... ... . ... . . . . i Charlotte
Tamika I Jenkins . ... ... .. e Wilmington
Eliza C. Kendrick . ........... ... ... . . . . Greensboro
SophiaJo-ChuLiao ................... ... ... ... ...... Montgomery, Alabama
MY Ly . v oo e e Charlotte
Angela Orso Martin . .......... .. ..t Sanford
Jennifer Elizabeth McClister . ........... ... ..., Golden, Colorado
Sherry L. Murphy . . . ... Carrboro
Christopher M. Okay . ........ ...ttt Danville, Virginia
James Marion Parrott V. . ... ... . L Chapel Hill
James Thomas Pisciotta . ....... ... ... .. . . Advance
Shawn Jaimie Richard . . ...... ... ... .. . . . Charlotte
Brian Elliot Rosser ............ .. . i, Kingsport, Tennessee
Stuart Hale Russell .. ..... ... . ... . i Charlotte
BarbaraJane Rynne ................ ... . . . . ... ... Huntersville
Frachele R. Vernell Scott . ........... .. ... Durham
Paula A. Sinozich .. ........ ... ... . Greensboro
Michael Edward SHPSKY . . . ..o oot e e Raleigh
John L. Treadwell ... ... ... . . . e Burlington
Kathleen Fitzgerald Treadwell ........... ... ... ... . ... ... ....... Burlington
Sean Nelson Rogers Wells .. ............... i, Emerald Isle
Miranda Mitchell Zolot . ......... .. .. i Charlotte

Given over my hand and seal of the Board of Law Examiners on this the 19th day
of April 2006.

Fred P. Parker III

Executive Director

Board of Law Examiners of the
State of North Carolina
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Peter Paul Maiorino ........................ Applied from the State of New York
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this Board:
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Chad KennethReed .......................... Applied from the State of Georgia
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CASES

ARGUED AND DETERMINED IN THE

SUPREME COURT

OF
NORTH CAROLINA

AT

RALEIGH

STATE OF NORTH CAROLINA v. BRYAN CHRISTOPHER BELL

No. 86A02
(Filed 7 October 2004)

1. Jury— peremptory challenges—racial discrimination

The trial court did not violate defendant’s constitutional right
to a jury of his peers in a first-degree murder, first-degree kid-
napping, and burning of personal property case by allegedly
allowing the State to use its peremptory challenges to dismiss
jurors on the basis of their race, because: (1) the State accepted
some jurors of the challenged minority race and the State did not
use all of its peremptory challenges; and (2) the State enumer-
ated specific reasons for exercising peremptory challenges
against dismissed jurors each time defendant asserted a Batson
objection including that three prospective jurors were opposed
to the death penalty; another might have shown concern or
undue sympathy towards defendant based on defendant’s similar
situation with the prospective juror’s foster child; another
prospective juror was pregnant, seemed unhappy to be there and
inattentive at times, and also had a brother who had recently
been prosecuted for stealing by the same district attorney’s office
prosecuting defendant’s case; another prospective juror might
have show concern or undue sympathy towards defendant based
on her prison ministry work, her position as chairperson of
Alcoholics Anonymous, and the personal problems she was hav-
ing with her daughter; another prospective juror suffered from
rheumatoid arthritis and on any given day could suffer so much

1
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pain that she would be unable to participate in the proceedings;
another prospective juror might have shown undue sympathy
based on the fact that she had a child with special needs and also
she had been charged with a crime of fraud or dishonesty; and
another prospective juror might have shown undue sympathy
based on the fact that he also had a child with substance abuse
issues and he worked in the mental health field.

. Criminal Law— joinder—trials—motion to sever

The trial court did not violate defendant’s rights to a fair trial
and due process of law in a first-degree murder, first-degree kid-
napping, and burning of personal property case by joining the
trials of defendant and a codefendant and by denying defendant’s
motion to sever the trials, because: (1) defendant and a code-
fendant were each charged with accountability for first-degree
murder, first-degree kidnapping, and burning of personal prop-
erty; (2) the charges arose from the same series of events involv-
ing the same victim and witnesses, and the evidence tended to
indicate a common scheme; (3) although defendant contends
he was prejudiced by the introduction of a cloth found in the
victim’s car which contained the codefendant’s semen, the testi-
mony of the State’s main witness and also from a medical exam-
iner that no sexual assault occurred, coupled with the trial court’s
limiting instruction that the evidence was to be considered only
for purposes of identification and corroboration, was sufficient to
safeguard against the jury’s misuse of the State’s evidence against
defendant; (4) if elimination of a desirable juror were a reason for
severance, joinder would never occur; and (5) although defend-
ant contends that the codefendant’s alibi evidence and jury argu-
ments prejudiced defendant, a solid case was presented against
both defendant and the codefendant.

. Jury— random jury selection—specific jury panel

Although defendant contends the trial court violated the
requirement for random jury selection in a first-degree murder,
first-degree kidnapping, and burning of personal property case by
placing certain prospective jurors in specific jury panels, this
assignment of error is dismissed because: (1) defendant never
made a challenge to the jury selection process in accordance with
N.C.G.S. § 156A-1211(c); (2) defendant requested that two of the
three remaining jurors, about whom he now objects, be assigned
to the last panel; and (3) defendant approved the jury panel at the
conclusion of jury selection.



IN THE SUPREME COURT 3

STATE v. BELL
[3569 N.C. 1 (2004)]

4. Criminal Law— prosecutor’s argument—he who hunts with
pack is responsible for the kill

The trial court did not abuse its discretion in a first-degree
murder, first-degree kidnapping, and burning of personal prop-
erty case by allowing the prosecutor to state during closing
arguments that “he who hunts with the pack is responsible for
the kill,” because the prosecutor was employing the use of
an analogy to aid in explaining the complex legal theory of acting
in concert.

5. Criminal Law— prosecutor’s argument—if trying the devil,
you go to hell to get witnesses

The trial court did not abuse its discretion in a first-degree
murder, first-degree kidnapping, and burning of personal prop-
erty case by allowing the prosecutor to state during closing argu-
ments that “if you are going to try the devil, you have to go to hell
to get your witnesses,” because: (1) the prosecutor made this
statement in response to a direct attack by defendant on the cred-
ibility of the State’s star witness; (2) the prosecutor defended the
witness’s credibility to the extent that one can defend the credi-
bility of a participant in the crime; and (3) our courts have previ-
ously considered and approved use of the phrase to which
defendant objects.

6. Criminal Law— appellate review—statements by trial
court—absence of objections—plain error inapplicable

Statements made by the trial court regarding appellate review
when explaining the function of the court reporter, when inform-
ing a prospective juror to speak audibly in order for the court
reporter to record her responses, and when explaining the impor-
tance of court reporters in honor of National Court Reporter Day
during a break in the trial will not be reviewed on appeal because
defendant did not object to the statements at the time they were
made, and the statements did not constitute jury instructions and
thus do not fall within the purview of plain error.

7. Kidnapping— first-degree—motion to dismiss—sufficiency
of evidence

The State’s evidence was sufficient for submission of a
charge of first-degree kidnapping to the jury under the alternative
theories alleged in the indictment because: (1) substantial evi-
dence was presented by the State that defendant intended to steal
the victim’s car and that he kidnapped the victim to facilitate the
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theft; (2) substantial evidence was presented that defendant con-
tinued to confine the victim in order to facilitate his repeated
assaults upon her with a deadly weapon; (3) substantial evidence
was presented that defendant confined the victim in order to
facilitate the burning of her personal property; (4) while it may
have been unnecessary to confine, restrain, or remove the victim
in order to accomplish any of defendant’s crimes, substantial evi-
dence was presented that defendant did, in fact, make the deci-
sion to confine, restrain, and remove the victim in order to facili-
tate larceny of a motor vehicle, assault with a deadly weapon, and
burning of personal property; and (5) substantial evidence was
presented that defendant’s actions were meant to terrorize the
victim.

. Appeal and Error— preservation of issues—failure to

object—failure to assert plain error

Although defendant contends the trial court erred by allow-
ing a prior statement of a witness into evidence for the purpose
of corroborating his trial testimony, this assignment of error is
dismissed because: (1) defendant never separately objected or
joined in a codefendant’s objection, thereby waiving his right to
appellate review; and (2) defendant failed to specifically assert
plain error. N.C. R. App. P. 10(b)(1), 10(c)(4).

. Appeal and Error— preservation of issues—failure to

object—failure to assign error

Although defendant contends the trial court violated double
jeopardy principles by submitting the charges of first-degree mur-
der and first-degree kidnapping based on the victim having been
seriously injured, this assignment of error is dismissed, because:
(1) defendant failed to object to submission of these charges at
trial; and (2) not only did defendant fail to raise the issue at trial,
but he also failed to properly raise double jeopardy in his assign-
ments of error.

Kidnapping— first-degree—disjunctive instructions

The trial court did not err by giving a disjunctive first-degree
kidnapping instruction to the jury and by submitting a verdict
form which did not require the jury to be unanimous as to the
purpose for which the victim was kidnapped, because: (1)
N.C.G.S. § 14-39(a) provides numerous routes by which a defend-
ant may be convicted of first-degree kidnapping, but ultimately, a
defendant can only be found guilty and punished once; (2) if the
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trial court merely instructs the jury disjunctively as to various
alternative acts which will establish an element of the offense,
the requirement of unanimity is satisfied; and (3) it is not neces-
sary for the State to prove, nor for the jury to find, that a defend-
ant committed a particular act other than that of confining,
restraining, or removing the victim.

Sentencing— aggravating circumstances—pecuniary
gain—no double counting—no plain error

The trial court did not err by submitting the N.C.G.S.
§ 15A-2000(e)(6) aggravating circumstance that a first-degree
murder was committed for pecuniary gain where (1) in response
to defendant’s concerns of double counting, the court limited evi-
dence supporting the pecuniary gain aggravating circumstance to
evidence that money was taken from the victim’s purse and lim-
ited the evidence to support the aggravating circumstance that
the murder was committed during the commission of a kidnap-
ping to evidence that defendant kidnapped the victim to facili-
tate larceny of her car, and (2) there was sufficient evidence to
support submission of the pecuniary gain aggravating circum-
stance based on defendant’s theft of money from the victim’s
purse. Furthermore, the instruction given by the trial court on
the pecuniary gain aggravating circumstance did not constitute
plain error where defendant actually supplied the trial court with
the language it used to instruct the jury on this aggravating cir-
cumstance, and there was no reasonable probability that the
result would have been different had error in the instruction, if
any, not occurred.

Evidence— testimonial statement—unavailable witness—
absence of cross-examination—harmless error

Although the trial court erred in a capital sentencing pro-
ceeding by overruling defendant’s objection to the admission of a
robbery victim’s testimonial statement to a police officer that
defendant had robbed him and cut him with a knife which was
introduced to show the aggravating circumstance that defendant
committed a prior violent felony when the victim was not found
to be unavailable and had never been subjected to cross-exami-
nation by defendant, this error was harmless beyond a reason-
able doubt because defendant’s guilty plea to common law rob-
bery was an admission of the commission of a felony involving
the use or threat of violence even without the erroneous admis-
sion of the victim’s statement.
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Sentencing— mitigating circumstances—no significant
prior criminal history

The trial court did not err in a first-degree murder sentencing
proceeding by overruling defendant’s objection to the submission
of the N.C.G.S. § 15A-2000(f)(1) statutory mitigating circum-
stance that he had no significant prior criminal history, because:
(1) most of defendant’s prior convictions were crimes against
property; (2) defendant had been convicted of common law rob-
bery but had not repeatedly engaged in threatening or violent
behavior beyond that one conviction; (3) defendant’s convictions
for use of drugs and alcohol, while prior convictions, were not
significant enough to keep this mitigating circumstance from the
jury and these same convictions were used to support two other
mitigating circumstances; (4) defendant received no active prison
time for any of his prior convictions, and although defendant’s
history was fairly recent, numerous mitigating circumstances
based on his age and family history were presented for the jury to
consider when viewing his criminal history; (5) absent extraordi-
nary facts, the erroneous submission of a mitigating circum-
stance is harmless; (6) our Supreme Court has repeatedly upheld
submission of the (f)(1) mitigating circumstance in cases where
the N.C.G.S. § 15A-2000(e)(3) aggravating circumstance that a
prior conviction for a crime involving violence to another person
was submitted to the jury; and (7) the prosecutor never argued to
the jury that defendant had requested this mitigating circum-
stance, the trial court specifically instructed the jury that defend-
ant did not request it and that the trial court was required by law
to give the instruction, and defendant also explained to the jury
that he had not requested the mitigating circumstance.

Sentencing— instructions—life imprisonment without
parole

The trial court did not err by denying defendant’s request to
instruct the jury throughout its sentencing instructions in a first-
degree murder case that “life imprisonment” meant “life in prison
without parole,” because: (1) the trial court instructed the jury
pursuant to N.C.G.S. § 15A-2002, which meant it had no duty to
inform the jury that a life sentence means life without parole
every time it mentioned a life sentence; (2) the jurors twice heard
the term “life without parole” as one of the two sentencing alter-
natives in the trial court’s preliminary instructions during jury
voir dire; (3) the trial court used corresponding case law to show
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that a sentence of life imprisonment means a sentence of life
without parole; and (4) the closing arguments of the parties
mentioned “life without parole” numerous times.

Sentencing— punishment form—death—life imprisonment

The trial court did not err in a first-degree murder case by
submitting the “Issues and Recommendation as to Punishment”
form to the jury with sentencing alternatives of “death” or “life
imprisonment” instead of “death” or “life imprisonment without
parole,” because our Supreme Court has previously held that the
form need not describe the punishment as “life imprisonment
without parole” when the trial court instructs the jury that life
imprisonment means life without parole.

Sentencing— prosecutor’s argument—calling each juror by
name to impose death sentence

The trial court did not abuse its discretion in a first-degree
murder case by failing to intervene ex mero motu during the pros-
ecutor’s sentencing closing argument calling upon each juror by
name to impose a sentence of death, because: (1) the prosecutor
did not improperly appeal to the jurors’ emotions, and the prose-
cutor did nothing more than argue to the jurors that the State had
proven its case and that the jurors should now impose the death
penalty; and (2) defendant has failed to show that the prosecu-
tor’s sentencing arguments were grossly improper.

Sentencing— death penalty—constitutionality

The trial court did not err in a first-degree murder case
by submitting the death penalty to the jury as a potential pun-
ishment even though defendant contends the death penalty vio-
lates provisions of the International Covenant on Civil and
Political Rights, because: (1) defendant failed to make this
objection before the trial court and has not properly preserved
this issue for appellate review; and (2) even if defendant
preserved this issue, our Supreme Court has previously consid-
ered, and affirmed, the constitutionality of our death penalty
against the backdrop of the International Covenant on Civil and
Political Rights.

Sentencing— aggravating circumstances—murder espe-
cially heinous, atrocious, or cruel

The trial court did not err in a first-degree murder case by
submitting the N.C.G.S. § 15A-2000(e)(9) aggravating circum-
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stance that the murder was especially heinous, atrocious, or
cruel, because in the light most favorable to the State, there was
substantial evidence for the jury to conclude that the victim was
subjected to both physical and psychological torture beyond that
present in most first-degree murders.

19. Sentencing— death penalty—proportionate

The trial court did not err in a first-degree murder case
by sentencing defendant to the death penalty, because: (1)
defendant was convicted on the basis of malice, premeditation
and deliberation and under the felony murder rule; (2) defendant
was convicted of two additional crimes against the victim includ-
ing first-degree kidnapping and burning of personal property; and
(3) the jury found five aggravating circumstances in this case
including that the murder was committed during the commission
of a first-degree kidnapping, N.C.G.S. § 156A-2000(e)(5), and that
the murder was especially heinous, atrocious, or cruel, N.C.G.S.
§ 156A-2000(e)(9), either of which is sufficient standing alone to
sustain a death sentence.

Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from a judg-
ment imposing a sentence of death entered by Judge Jay D.
Hockenbury on 24 August 2001 in Superior Court, Onslow County,
upon a jury verdict finding defendant guilty of first-degree murder. On
27 September 2004, the Supreme Court allowed defendant’s motion to
bypass the Court of Appeals as to his appeal of additional judgments.
Heard in the Supreme Court 11 May 2004. Additional issues raised in
defendant’s supplemental brief determined without oral argument
pursuant to Rule 30(f) of the North Carolina Rules of Appellate
Procedure.

Roy Cooper, Attorney General, by Gail E. Dawson, Special
Deputy Attorney General, for the State.

Rudolf Widenhouse & Fialko, by M. Gordon Widenhouse, Jr.,
JSor defendant-appellant.

LAKE, Chief Justice.

On 2 October 2000, defendant was indicted for the first-degree
murder of Elleze Thornton Kennedy. On 27 November 2000, defend-
ant was indicted on additional charges of first-degree kidnapping and
burning of personal property. He was tried capitally to a jury at the 9
July 2001 Special Criminal Session of Superior Court, Onslow County,
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the Honorable Jay D. Hockenbury presiding. The jury found defend-
ant guilty of first-degree murder based on malice, premeditation, and
deliberation as well as felony murder and, following a capital sen-
tencing proceeding, recommended that defendant be sentenced to
death. Judge Hockenbury sentenced defendant accordingly. The jury
also found defendant guilty of first-degree kidnapping and burning of
personal property. Judge Hockenbury sentenced defendant to con-
secutive prison terms of 133 months to 169 months for the kid-
napping conviction and 11 to 14 months for the burning of personal
property conviction. Defendant appeals his conviction and death
sentence for first-degree murder to this Court.

The evidence at trial tended to show that on 3 January 2000,
defendant met two friends, Antwaun Sims and Chad Williams, at a
game room in Newton Grove. At defendant’s request, Williams
brought a BB gun with him to Newton Grove and gave it to defendant
upon arrival at the game room. After spending some time at the game
room, defendant, Sims, and Williams left for the Newton Grove traffic
circle where they “hung out,” smoked marijuana, and drank brandy.
Defendant told Sims and Williams that he wanted to steal a car so that
he could leave town, and Sims said he was “down for whatever.” At
that point, defendant spotted Elleze Kennedy leaving Hardee’s, and he
said, “I want to rob the lady for her Cadillac.”

The evidence further showed that defendant, Sims, and Williams
followed Kennedy to her nearby home and watched as she exited her
car and turned to lock the door. Defendant then ran up to Kennedy,
pointed the BB gun at her and said, “Give me your keys.” Kennedy
threw her keys into the yard and began to scream, at which time,
defendant hit her with the gun, knocking her to the ground.

Sims and Williams found the car keys and then put Kennedy into
the car. Kennedy bit Williams as he grabbed her, and Williams
punched her in the jaw to make her release his hand. Defendant sat in
the back seat with Kennedy. Sims drove the car, and Williams sat in
the front passenger seat. At one point, Kennedy asked defendant why
he was so mean and where he was taking her. He responded by hit-
ting Kennedy in the face with the BB gun. Kennedy, bleeding badly at
that point due to repeated beatings, laid her head against the door and
did not say anything else.

Defendant instructed Sims to drive to the Bentonville
Battleground and, upon arrival, defendant, Sims, and Williams pulled
Kennedy from the car and placed her in the trunk. They got back in
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the car and drove toward Benson. Kennedy was unconscious when
placed in the trunk, but she later awoke and began moving around in
the trunk. Defendant told Sims to turn up the radio so that he did not
have to listen to Kennedy in the trunk.

The three men then went to the trailer of Mark Snead, Williams’
cousin. They went inside and smoked marijuana with Snead. The men
told Snead that the car was rented and that the three were traveling
to Florida. Soon thereafter, the three left Snead’s trailer and went to
the trailer of two individuals referred to as Pop and Giovonni Surles,
where Sims used Pop’s phone to call his girlfriend, and then the three
left. Before leaving the trailer park, Williams got out of the car and
walked back to Snead’s trailer because, as he testified at trial, he did
not wish to go anywhere with Kennedy in the trunk of the car.
Defendant and Sims returned a short time later and told Williams that
they had released Kennedy, after which Williams left with them.

Defendant, Sims, and Williams made one more stop in Benson to
clean the blood from the backseat of the car. They then drove
towards Fayetteville on Interstate 95. Sims stopped for gas at a truck
stop, and defendant looked through Kennedy’s purse and found four
dollars to use towards gas. While at the gas station, Williams heard
movement in the trunk of the car and realized Kennedy was still
trapped in the trunk. Williams confronted defendant with his suspi-
cions, and defendant told Williams he was “tripping.” Defendant dis-
posed of the BB gun and Kennedy'’s credit cards by throwing them out
of the window along Interstate 95. Once in Fayetteville, Sims stopped
the car, and he and defendant went to the trunk. According to
Williams’ trial testimony, Sims slammed the trunk repeatedly on
Kennedy as she was trying to get out.

Defendant then decided that the group needed to return to
Kennedy’s house in Newton Grove to look for the scope to the BB
gun. Defendant did not find the gun scope, but he did find one of
Kennedy’s shoes. He picked it up and put it in the car. As they were
leaving the house, Williams again asked defendant and Sims to
release Kennedy. Defendant told Williams they would release
Kennedy, but they had to go somewhere else to do so.

The trio left Kennedy’s house a second time and drove the car
down a path into a field, parking on a hill at the edge of the clearing.
Sims turned off the headlights and opened the trunk. Williams testi-
fied at trial that he could hear Kennedy moaning. Williams asked
defendant what he was going to do. Defendant responded, “Man, I



IN THE SUPREME COURT 11

STATE v. BELL
[3569 N.C. 1 (2004)]

ain’t trying to leave no witness. This lady done seen my face. I ain’t
trying to leave no witness.” With that, defendant shut the trunk on
Kennedy. Defendant then got a lighter from Sims and set his coat on
fire, threw the burning coat into the car, and shut the door.

The next morning, defendant sent Sims to check on the car.
Sims rode his bicycle down to the car and found that the windows
were covered in smoke and Kennedy was dead. Sims reported back to
defendant, who then called a friend, Ryan Simmons, to come
and pick them up. Before leaving the area, defendant had Simmons
drive them down to the car. Defendant and Sims got out to wipe
fingerprints from the car. Williams stayed in the car with Simmons
and admitted to him that the car was stolen. He did not give the
details of the prior evening. Simmons took defendant and Williams
to their respective houses to get some personal items and then
dropped all three at Sims’ brother’s home, where they stayed for
the next few days.

Kennedy’s car was discovered by Joe Godwin on 4 January
2000. The car was parked close to Godwin’s property line, and
when he went to investigate, he found that all of the windows were
covered over. At Godwin’s request, his wife called the sheriff’s depart-
ment, and a detective discovered Kennedy’s body upon examination
of the car. An autopsy report concluded that Kennedy suffered sev-
eral blunt force trauma injuries to the head but ultimately died from
carbon monoxide poisoning, a direct result of the fire set by defend-
ant inside of the car. Defendant, Sims, and Williams were ultimately
linked to the crime. Williams gave several statements to
police and eventually pled guilty to murder, kidnapping, and theft.
Williams testified against defendant and Sims in exchange for
acknowledgment of his assistance by the prosecution during his
own sentencing proceeding.

Defendant asserts several assignments of error in his trial. He
additionally argues that the sentence of death imposed upon him is
disproportionate to the crime. For the reasons that follow, we find no
prejudicial error in defendant’s trial and capital sentencing proceed-
ing, nor do we find defendant’s death sentence disproportionate.

[1] In his first assignment of error, defendant contends that the trial
court violated defendant’s constitutional right to a jury of his peers by
allowing the State to dismiss jurors on the basis of their race. The
State exercised nine peremptory challenges to exclude African-
American prospective jurors from the jury in this case. Defendant
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argues that the State’s conduct constituted a pattern of racial dis-
crimination in violation of defendant’s constitutional rights.

The United States Supreme Court addressed this issue in Batson
v. Kentucky and set forth a three-part test to determine whether the
State has impermissibly excluded jurors on the basis of their race in
a given case. 476 U.S. 79, 90 L. Ed. 2d 69 (1986). The first step requires
the defendant to establish a prima facie case of discrimination. Id. at
94, 90 L. Ed. 2d at 86-87. If the trial court determines that such a
prima facie case has been made, the State is then required to offer a
facially valid and race-neutral reason for the peremptory challenges.
Id. at 97, 90 L. Ed. 2d at 88. Finally, the trial court must determine
whether the defendant has proven purposeful discrimination. Id. at
98, 90 L. Ed. 2d at 88-89.

Generally, when a trial court rules that the defendant has failed to
establish a prima facie case of discrimination, this Court’s review is
limited to a determination of whether the trial court erred in this
respect. State v. Barden, 356 N.C. 316, 343, 572 S.E.2d 108, 127 (2002),
cert. denied, 538 U.S. 1040, 155 L. Ed. 2d 1074 (2003). However,
“‘[o]nce a prosecutor has offered a race-neutral explanation for the
peremptory challenges and the trial court has ruled on the ultimate
question of intentional discrimination, the preliminary issue of
whether the defendant had made a prima facie showing becomes
moot.” ” State v. Lemons, 348 N.C. 335, 361, 501 S.E.2d 309, 325 (1998)
(quoting Hernandez v. New York, 500 U.S. 352, 359, 114 L. Ed. 2d 395,
405 (1991)), judgment vacated on other grounds, 527 U.S. 1018, 144
L. Ed. 2d 768 (1999). Since the State, in the instant case, did offer
race-neutral explanations for each challenge, and the trial court ulti-
mately accepted the State’s reasons as valid for the exercise of
peremptory challenges, “the only issue for us to determine is whether
the trial court correctly concluded that the prosecutor had not inten-
tionally discriminated.” Id. As this Court has held in this regard, the
trial court maintains the unique ability to assess, first-hand, all the cir-
cumstances relating to the prosecutor’s credibility in each case, and
we will not overturn its determination absent clear error.

This Court has held that the State may use several general factors
to rebut charges of discrimination in the jury selection process,
including evidence that the State accepted some jurors of the chal-
lenged minority race and that the State did not use all of its peremp-
tory challenges. See State v. Smith, 328 N.C. 99, 120-21, 400 S.E.2d
712, 724 (1991). Eighteen African-American prospective jurors were
examined in this case. The State exercised peremptory challenges
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against nine of those. Two African-American prospective jurors were
passed by the State, and the State only used twenty-four of its thirty-
two available peremptory challenges.

The State also enumerated specific reasons for exercising
peremptory challenges against dismissed jurors each time defendant
lodged an objection based on Batson. The trial court found the State’s
reasons to be reasonable and valid, and we agree. Defendant’s first
Batson challenges came when the State used peremptory
challenges to dismiss two African-American prospective jurors and
one white prospective juror. The State offered valid, race-neutral rea-
sons for the peremptory challenges of both African-American
prospective jurors.

Prospective juror Milford Hayes was excused by the State
because he was strongly opposed to the death penalty. Mr. Hayes
made his opposition clear from the beginning of the jury selection
process and continued to state his opinions during jury voir dire. He
said, in response to a question, that he would be unable to impose a
death sentence upon anyone, even Jeffrey Dahmer. Such a strong and
absolute opposition to the death penalty is certainly a valid, race-neu-
tral reason for the State to exercise a peremptory challenge.

Prospective juror Mary Shird-Malone was excused by the State
because her foster child was seeking psychiatric treatment due to
relationship problems with his natural parents. The State expected
defendant to put on evidence of problems similar to those of Ms.
Shird-Malone’s child, and the prosecutor was concerned that Ms.
Shird-Malone’s personal family situation might make her overly sym-
pathetic to defendant. Concern for undue sympathy towards defend-
ant is a valid and race-neutral reason to exercise a peremptory chal-
lenge. Defendant contends that similarly situated jurors were treated
differently based upon a difference in race. Defendant asserts that
Connie Phillips, a juror of a different race, was similarly situated
because she was in a business where she worked with and around
psychologists on a daily basis. However, Ms. Phillips stated that her
opinion of psychiatrists and psychologists depended upon the indi-
vidual, and she was not seeking treatment or counseling of any kind.
Furthermore, there were factors weighing in favor of Ms. Phillips that
were not applicable to Ms. Shird-Malone. Ms. Phillips was married to
a twenty-six-year law-enforcement veteran, and she had no objec-
tions to the death penalty. All of these factors go to show that Ms.
Shird-Malone and Ms. Phillips were not, in fact, similarly situated
individuals. Likewise, there were other prospective jurors who had
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minor connections to the psychiatric field, but none were such that
they would cause the same concerns expressed by the State regard-
ing Ms. Shird-Malone. No other prospective juror was in a similar sit-
uation that would create the same concern as that expressed by the
State regarding Ms. Shird-Malone. The State’s concerns were valid,
race-neutral, and specific to Ms. Shird-Malone.

The State later exercised a peremptory challenge to excuse
prospective juror La Star Williams, and defendant again objected
based on Batson. The State offered several race-neutral reasons for
exercising a peremptory challenge to excuse Ms. Williams. Ms.
Williams was pregnant, and although she was starting to feel better,
she had been very sick. The State felt that Ms. Williams may find it dif-
ficult to vote for the death penalty when she was carrying a life of her
own. Additionally, Ms. Williams seemed unhappy to be there and inat-
tentive at times. She also had a brother who had recently been pros-
ecuted for stealing by the same district attorney’s office prosecuting
defendant’s case. All of these factors, taken together, serve as valid,
race-neutral reasons for dismissing Ms. Williams. Defendant again
contends that similarly situated prospective jurors were treated dif-
ferently based only on their race. One prospective juror’s father had
been convicted of “price fixing” years before. Another prospective
juror’s stepson, with whom he had no relationship, was charged with
first-degree rape. Defendant claims that because these two prospec-
tive jurors had family members with legal troubles, they too should
have been dismissed but were not because of their race. However,
these two jurors had only one factor in common with Ms. Williams.
There were a number of reasons why the State chose to exercise a
peremptory challenge against Ms. Williams. While each of the factors
may or may not have been sufficient individually, it was the combina-
tion that led the State to act as it did. Defendant has failed to estab-
lish disparate treatment because the same combination of factors was
not present in the other two prospective jurors.

The State also exercised a peremptory challenge to excuse
prospective juror Yvonne Midgette. Ms. Midgette was dismissed by
the State for several reasons. First, Ms. Midgette ran a prison ministry
and dealt with violent criminals on a regular basis. The State was con-
cerned that Ms. Midgette might find it difficult to sentence a man to
death considering her prison ministry work. Other factors leading the
State to excuse Ms. Midgette included her position as chairperson of
Alcoholics Anonymous and the personal problems she was having
with her daughter. The State felt that these factors might cause Ms.
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Midgette to be unduly sympathetic to defendant during the sentenc-
ing phase. The State’s reasons for exercising a peremptory challenge
to excuse Ms. Midgette were valid and race-neutral.

Defendant next made a Batson objection to the State’s peremp-
tory challenge of prospective juror Viola Denise Morrow. Ms. Morrow
suffers from rheumatoid arthritis. The State was concerned about
having Ms. Morrow serve as a juror because she could, on any given
day, suffer so much pain that she would be unable to participate in
the proceedings. This was a valid and race-neutral reason to excuse
Ms. Morrow.

The State exercised a peremptory challenge to excuse prospec-
tive juror Diana Roach over defendant’s Batson objection. The State
exercised a peremptory challenge against Ms. Roach because she did
not believe in the death penalty. Ms. Roach testified that she was
adverse to the death penalty and had been so opposed for her entire
life. The State’s reason was valid and race-neutral.

The State exercised a peremptory challenge to excuse prospec-
tive juror June Leaks based on similar reasoning. The State was con-
cerned about Ms. Leaks’ ability to recommend death because as soon
as the State brought up the subject, Ms. Leaks began darting her eyes,
twisting in her chair, and hesitating in her answers. Defendant con-
tends that a similarly situated juror was passed by the State and that
the only difference between the two was their race. Defendant claims
that prospective juror Merilyn Thomasson was passed by the State
even though she, like Ms. Leaks, seemed uncomfortable with the
death penalty. However, Ms. Thomasson testified during voir dire
that she was sure she could consider the death penalty and recom-
mend it, if proper. She also had previously served on a criminal jury.
These factors distinguish Ms. Leaks from Ms. Thomasson, and the
State’s reason for excusing Ms. Leaks is valid and race-neutral.

The State used a peremptory challenge to excuse prospective
juror Mary Adams, over defendant’s Batson objection. The State
explained that Ms. Adams was excused based on several factors. Ms.
Adams was a homemaker with a child with special needs. The State
was concerned that Ms. Adams might be more lenient or sympathetic
towards defendant for these reasons. Further, Ms. Adams had been
charged with failure to pay state sales tax in 1998. While the charge
was ultimately dropped, the crime was one of fraud or dishonesty
which caused the State some concern. Defendant contends that simi-
larly situated jurors were treated differently based upon their race. As
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support for this contention, defendant points to two other jurors
with previous experiences in the criminal justice system who were
passed by the State. While there were other jurors who had earlier
encounters with the criminal justice system, no juror had experi-
enced all of the circumstances that caused the State to dismiss Ms.
Adams. The State did not engage in disparate treatment, and the rea-
sons for the State’s peremptory challenge of Ms. Adams were valid
and race-neutral.

The State exercised a ninth peremptory challenge to excuse
prospective juror Donald Morgan. Mr. Morgan, like Ms. Adams, had a
criminal record. He also had a child with substance abuse issues, and
he worked in the mental health field. The factors leading the State to
exercise a peremptory challenge against Mr. Morgan were valid and
race-neutral.

The State provided valid and race-neutral reasons for exercising
each peremptory challenge objected to on the basis of Batson. The
trial court properly determined, after each Batson objection, that the
State did not discriminate against African-American prospective
jurors on the basis of their race. Defendant’s assignment of error is
without merit.

[2] In his second assignment of error, defendant contends that the
trial court violated defendant’s right to a fair trial and due process of
law by joining the trials of defendant and codefendant Antwaun Sims.
Prior to trial, the State made a motion to join defendant and codefen-
dant’s cases for trial. Defendant objected to joinder, but the trial court
granted the State’s motion. Several months later, and still before trial,
defendant made a motion to sever his case from that of his codefen-
dant. The trial court, finding no change in circumstances making it
necessary to sever the cases, denied defendant’s motion. Defendant
renewed his motion several more times throughout the trial, and the
trial court repeatedly denied it. Defendant contends that the trial
court erred by denying defendant’s motions to sever and that, as a
result, he received an unfair trial. We disagree.

Joinder is appropriate when (1) each defendant is charged with
accountability for each offense; or (2) the offenses charged were (a)
part of a common scheme, (b) part of the same transaction, or (c) so
closely connected in time, place, and occasion that it would be diffi-
cult to separate proof of one charge from proof of the others. N.C.G.S.
§ 156A-926(b)(2) (2003). “ ‘The propriety of joinder depends upon the
circumstances of each case and is within the sound discretion of the
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trial judge.’ ” State v. Golphin, 352 N.C. 364, 399, 533 S.E.2d 168, 195
(2000) (quoting State v. Pickens, 335 N.C. 717, 724, 440 S.E.2d 552,
556 (1994)), cert. denied, 532 U.S. 931, 149 L. Ed. 2d 305 (2001). The
trial court’s decision to consolidate cases for trial will not be dis-
turbed on appeal absent a showing that joinder resulted in defendant
receiving an unfair trial. Id.

Here, defendant and codefendant Sims were each charged with
accountability for first-degree murder, first-degree kidnapping, and
burning of personal property. Additionally, these charges arose from
the same series of events involving the same victim and witnesses,
and the evidence tended to indicate a common scheme. There was
ample reason for the trial court to decide to join the cases for trial.

Defendant contends that he received an unfair trial as a result of
the joinder because inflammatory evidence was admitted against
codefendant Sims which likely prejudiced defendant’s case. At trial,
the State introduced evidence that a cloth containing semen was dis-
covered in the victim’s car. The State’s DNA evidence connected the
cloth to codefendant Sims. Both defendant and codefendant Sims
argued that this evidence was prejudicial because the jury could use
the evidence to infer a sexual assault. The trial court allowed the evi-
dence and instructed the jury that it could consider the evidence for
purposes of identification and corroboration, but it could not con-
sider the evidence as proof of a sexual assault on the victim.
Defendant contends that, despite the trial court’s instruction, the evi-
dence could have inflamed the jury, thereby prejudicing defendant’s
case. However, the State’s main witness, Chad Williams, testified that
no sexual assault occurred, and the medical examiner testified that
there was no evidence of a sexual assault. This testimony, coupled
with the trial court’s limiting instruction, was sufficient to safeguard
against the jury’s misuse of the State’s evidence against defendant.

Defendant additionally contends that he received an unfair trial
as a result of joinder because codefendant Sims exercised a peremp-
tory challenge against a prospective juror defendant would have
chosen. The trial court conducted jury selection by having one
defendant question all jurors passed by the State and exercise all of
his peremptory challenges before the other defendant examined the
jurors. Codefendant Sims was given the first opportunity to question
the prospective jurors and, despite defendant’s vocal approval of a
particular juror, codefendant Sims exercised a peremptory challenge
to excuse that prospective juror from the panel.
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The trial court’s method of jury selection in this joint trial did not
prejudice defendant. The very nature of a joint trial requires that each
defendant be entitled to exercise his peremptory challenges separate
and independent of his codefendant. Regardless of the method, each
defendant would have the opportunity to question and excuse jurors
from service. If elimination of a desirable juror were a reason for sev-
erance, joinder would never occur. Codefendant Sims’ exercise of a
peremptory challenge during jury selection to excuse a prospective
juror defendant wanted did not result in an unfair trial for defendant
and did not require severance.

Defendant further contends that codefendant Sims’ alibi evi-
dence and jury arguments prejudiced defendant, requiring sever-
ance and separate trials. Sims offered witness testimony that he was
not present when Ms. Kennedy was kidnapped or assaulted.
Codefendant Sims argued to the jury that defendant and Chad
Williams were the true culprits in this crime. Defendant argues that
Sims’ trial tactics prejudiced him and required severance and sepa-
rate trials. However, there was ample evidence presented at trial to
implicate both defendant and codefendant Sims in the murder of Ms.
Kennedy. Codefendant Sims’ witnesses did nothing to further incrim-
inate defendant. In fact, defendant used some of codefendant Sims’
witnesses to advance his own case. The jury apparently did not find
codefendant Sims’ evidence persuasive, because he was convicted of
the charges against him as well. The jury was picked fairly, and a solid
case was presented against both defendant and codefendant Sims.
Joinder in this case was proper and did not cause defendant an unfair
trial. This assignment of error is overruled.

[3] Defendant’s third assignment of error is that the trial court erred
by placing certain prospective jurors in specific jury panels, thus vio-
lating the requirement for random jury selection. Section 15A-1214 of
the North Carolina General Statutes states in part that “[t]he clerk,
under the supervision of the presiding judge, must call jurors from the
panel by a system of random selection which precludes advance
knowledge of the identity of the next juror to be called.” N.C.G.S.
§ 15A-1214(a) (2003). Here, the clerk randomly called prospective
jurors to be assigned to eight different panels. However, three
prospective jurors were left unassigned to panels. Defendant con-
tends that the trial court violated the randomness requirement of
N.C.G.S. § 15A-1214 by assigning those three remaining prospective
jurors to the last jury panel, thus requiring a new trial. We hold that
defendant failed to properly preserve this issue for our review.
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A defendant’s challenge to a jury panel must be made in accord-
ance with the requirements of N.C.G.S. § 15A-1211(c), which states
that a challenge to a jury panel:

(1) May be made only on the ground that the jurors were not
selected or drawn according to law.

(2) Must be in writing.
(3) Must specify the facts constituting the ground of challenge.
(4) Must be made and decided before any juror is examined.

N.C.G.S. § 15A-1211(c) (2003). Here, defendant never made a chal-
lenge to the jury selection process. In fact, defendant requested that
two of the three remaining jurors, about whom he now objects, be
assigned to the last panel. At the conclusion of jury selection, defend-
ant was asked if he approved of the jury panel. Defendant answered
affirmatively, again without objection to the jury selection process.
Because defendant failed to challenge the jury selection process in
accordance with N.C.G.S. § 15A-1211(c), he now cannot request
appellate review. See e.g., State v. Jones, 358 N.C. 330, 337-38, 595
S.E.2d 124, 130 (2004); State v. Cummings, 353 N.C. 281, 292, 543
S.E.2d 849, 856, cert. denied, 534 U.S. 965, 151 L. Ed. 2d 286 (2001);
State v. Atkins, 349 N.C. 62, 102-03, 505 S.E.2d 97, 122 (1998), cert.
denied, 526 U.S. 1147, 143 L. Ed. 2d 1036 (1999). Defendant’s assign-
ment of error is overruled.

[4] Defendant’s fourth assignment of error is that the trial court erred
by allowing the prosecutor to make certain characterizations of
defendant during the State’s closing argument. The prosecutor began
his guilt-phase closing argument by saying:

He who hunts with the pack is responsible for the kill. Each
of you [has] seen those nature shows: Discovery Channel, Animal
Planet. You've seen where a pack of wild dogs or hyenas in a
group attack a herd of wildebeests, and they do it as a group.

When they take that wildebeest, one of them might be the one
that chases after it and grabs the leg of the wildebeest, slows
them down. Another one might be out fending off the wildebeests
that are coming and making their counterattacks. You have
another that will be the one that actually grasps its jaws about the
throat of the wildebeest, ultimately, crushing the throat and tak-
ing the very life out of that animal.
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He who hunts with the pack is responsible for the kill. Each
and every one of those animals are responsible for that kill. Each
and every one of those animals will feast on the spoils of that kill.
He who hunts with the pack is responsible for the kill.

Just like the predators of the African plane [sic], Chad
Williams, Antwaun Sims, and Christopher Bell stalked their prey.
They chased after their pray [sic]. They attacked their prey.
Ultimately, they fell [sic] their prey.

Defendant contends that the prosecutor’s characterizations were
abusive and improper, in violation of N.C.G.S. § 15A-1230(a). We
disagree.

“Counsel are afforded wide latitude in arguing hotly contested
cases, and the scope of this latitude lies within the sound discretion
of the trial court.” State v. Gregory, 340 N.C. 365, 424, 459 S.E.2d 638,
672 (1995), cert. denied, 517 U.S. 1108, 134 L. Ed. 2d 478 (1996). A
prosecutor’s arguments are not to be reviewed in isolation; rather,
consideration must be given to the context of the remarks and to
the overall factual circumstances. State v. Moseley, 338 N.C. 1, 50,
449 S.E.2d 412, 442 (1994), cert. denied, 514 U.S. 1091, 131 L. Ed. 2d
738 (1995).

Looking at the prosecutor’s statements in context, it is clear that
the prosecutor employed the use of an analogy to aid in explaining a
complex legal theory. Defendant and codefendant Sims were prose-
cuted on the theory that they “acted in concert” with Chad Williams
to steal the victim’s car, kidnap the victim, and eventually murder the
victim. The statement, “he who hunts with the pack is responsible for
the kill” is a passage that serves to illustrate for juries the theory of
acting in concert. See State v. Lee, 277 N.C. 205, 214, 176 S.E.2d 765,
770 (1970).

Here, the prosecutor built upon the basic premise that “he who
hunts with the pack is responsible for the kill.” The prosecutor
created a clear representation of the “pack mentality” for the jury by
describing how animals hunt their prey. Reading the text of the pros-
ecutor’s argument in its entirety, it is clear that the prosecutor was
using an analogy to explain the theory of acting in concert for the
jury. The prosecution even went so far as to directly link the analogy
to the legal principle, stating, “[h]e who hunts with the pack is respon-
sible for the kill. It’s called acting in concert. That’s a legal term.”
Given that the prosecution clearly linked its analogy to the legal
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theory it was meant to represent, we cannot now say that the trial
court erred by allowing the prosecution to make its argument.

[5] The prosecutor also stated during closing arguments, “[i]f you are
going to try the devil, you have to go to hell to get your witnesses.”
Defendant contends that this also was an improper and inflammatory
characterization. Again, we disagree.

The prosecutor made this statement in response to a direct attack
by defendant on the credibility of the State’s star witness, Chad
Williams. The prosecution defended Williams’ credibility to the extent
that one can defend the credibility of a participant in the crime:

I want to talk to you a little bit about Chad Williams. One of
the things you may wonder—they made a big deal about was why
did you put Chad on? Why call Chad as a witness? Think about it.
Our job and what we attempted to do is to put on all the evidence
before you to give you what happened that night, put it all on.
That includes to put on what happened that night.

Now, if the physical evidence tells you things—we wanted to
flesh out what happened that night, flesh out the details. The
physical evidence doesn’t talk and Ms. Kennedy can't tell us. We
don’t have her to call up here and say, Ms. Kennedy, what did
these boys do to you? What did they do to you? She is just stand-
ing there in the yard, getting out of her car, and these young men
come up and attack her. We don’t have her to tell the story.

What we do have is Chad Williams. We put him on, and the
defense attorneys, How dare you call someone like that. How
dare you call somebody who is a liar, who is a convicted murderer
who says all these things. How dare you do that.

Well, I can tell you if there would have been a Baptist or
Methodist preacher that was riding with these guys that night and
could tell you what happened that night and live to tell it, I would
be the first one to call him. I would put him up here. We don’t
have that luxury.

Over defendant’s objection, the prosecutor went on to say, “[i]f you
are going to try the devil, you have to go to hell to get your witnesses.”

We have previously considered and approved use of the phrase to
which defendant objects. State v. Willis, 332 N.C. 151, 171, 420 S.E.2d
158, 167 (1992). In Willis, the State used the phrase to illustrate the
type of witnesses available to the State. Id. Here, just as in Willis, the
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prosecutor’s statement was meant merely to illustrate the type of wit-
ness available in this case. Chad Williams was a participant in the
crime, not an innocent person. In this case, Williams’ credibility is not
based on his character. It is based upon his participation in the events
to which he testified.

After reviewing each of the prosecutor’s statements in context,
we conclude that neither statement amounted to improper character-
ization or name calling. The prosecution, in its zealous representation
of the State, simply used vivid analogies to illustrate points for the
jury. The trial court did not err in allowing the prosecution’s state-
ments. This assignment of error is overruled.

[6] Defendant’s fifth assignment of error is that the trial court erred
by telling the jury that its decision would be reviewed by an appellate
court. Defendant contends that the trial court’s statements to the jury
insinuated that any error the jury made would be corrected by a
higher court, thereby reducing the jury’s feeling of responsibility for
its decision. Defendant did not object to the trial court’s jury charge
at the time.

Rule 10(b)(2) of the North Carolina Rules of Appellate Procedure
provides:

A party may not assign as error any portion of the jury charge or
omission therefrom unless he objects thereto before the jury
retires to consider its verdict, stating distinctly that to which he
objects and the grounds of his objection; provided, that opportu-
nity was given to the party to make the objection out of the hear-
ing of the jury, and, on request of any party, out of the presence
of the jury.

N.C. R. App. P. 10(b)(2). Because defendant did not object to the trial
court’s statements at the time they were made, we are now limited to
conducting a plain error review. State v. Odom, 307 N.C. 655, 660, 300
S.E.2d 375, 378 (1983).

[TThe plain error rule . . . is always to be applied cautiously and
only in the exceptional case where, after reviewing the entire
record, it can be said the claimed error is a “fundamental error,
something so basic, so prejudicial, so lacking in its elements that
justice cannot have been done,” or “where [the error] is grave
error which amounts to a denial of a fundamental right of the
accused,” or the error has “ ‘resulted in a miscarriage of justice or
in the denial to appellant of a fair trial’” or where the error is
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such as to “seriously affect the fairness, integrity or public repu-
tation of judicial proceedings” or where it can be fairly said “the
instructional mistake had a probable impact on the jury’s finding
that the defendant was guilty.”

Id. at 660, 300 S.E.2d at 378 (quoting United States v. McCaskill,
676 F.2d 995, 1002 (4th Cir.), cert. denied, 459 U.S. 1018, 74 L. Ed. 2d
513 (1982)) (internal citations omitted). “The adoption of the ‘plain
error’ rule does not mean that every failure to give a proper in-
struction mandates reversal regardless of the defendant’s failure
to object at trial. To hold so would negate Rule 10(b)(2) which is not
the intent or purpose of the ‘plain error’ rule.” Id. (citing United
States v. Ostendorff, 371 F.2d 729 (4th Cir.), cert. denied, 386 U.S. 982,
18 L. Ed. 2d 229 (1967)). “[E]ven when the ‘plain error’ rule is applied,
‘[i]t is the rare case in which an improper instruction will justify
reversal of a criminal conviction when no objection has been made in
the trial court.’ ” Id. at 660-61, 300 S.E.2d at 378 (quoting Henderson
v. Kibbe, 431 U.S. 145, 154, 52 L. Ed. 2d 203, 212 (1977)). “In decid-
ing whether a defect in the jury instruction constitutes ‘plain error,’
the appellate court must examine the entire record and determine
if the instructional error had a probable impact on the jury’s find-
ing of guilt.” Id. at 661, 300 S.E.2d at 378-79 (citing United States
v. Jackson, 569 F. 2d 1003 (7th Cir.), cert. denied, 437 U.S. 907, 57
L. Ed. 2d 1137 (1978)).

Here, the statements made by the trial court cannot even be con-
sidered instructions to the jury. The trial court made three statements
of which defendant now complains. The first statement was made
upon first meeting with the jurors. Upon review of Judge
Hockenbury’s opening statements in context, it is clear that the
trial court’s statements were merely introductory in nature and were
not meant to influence or instruct the jury in any way. Judge
Hockenbury introduced himself to the jury and then proceeded to
introduce court personnel who would be in the courtroom during
jury selection and the trial. In making its introductions, the trial court
said the following:

Let me introduce some of the court personnel that you will
see up here who will be working during this term of court. The
Clerk of Superior Court here in Onslow County is The Honorable
Ed Cole, and the courtroom clerk here to my right is Lisa
Edwards. She will be the clerk during your jury selection process
during this term. It’s a pleasure to have her here with us. She will,
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of course, assist the Court with all the administrative matters that
the Court has to do when they hold superior court.

The court reporter here to my left is Briana Nesbit. Her job is
to take down and transcribe everything that is said here in the
courtroom. As you could see when we had the conference here at
the bench, Mrs. Nesbit came over with her machine and tran-
scribed everything that was said here. This is very important
because this court is the highest level trial court of the State of
North Carolina. The decisions in this court get appealed to the
North Carolina Court of Appeals or the North Carolina Supreme
Court, as the case may be. Everything needs to get transcribed
for that purpose.

Defendant now objects to the portion of Judge Hockenbury’s
statement referencing appeal of decisions to the North Carolina
Court of Appeals and to this Court. However, reviewing this state-
ment in context, it is clear that he merely wished to explain the func-
tion of the court reporter to the jury. We do not view this statement
as a jury instruction, and therefore, it does not fall within the purview
of plain error.

The second statement to which defendant now objects was
made during the jury selection process. The trial court was asking a
prospective juror questions about her ability to consider the death
penalty as a punishment. The prospective juror responded by
nodding her head, and the trial court informed the juror that she
should speak audibly because the court reporter was recording
responses “for appellate purposes.” The trial court’s statement did
not constitute a jury instruction and thus does not fall within the
purview of plain error.

The third statement to which defendant now objects occurred
during a break in trial proceedings when the trial court took a
moment to recognize “National Court Reporter Day.” The trial court
took the opportunity to explain the importance of court reporters in
honor of the special day:

Also, this was a day today for a ceremony for Briana Nesbit.
It’'s National Court Reporter Day, August 3, 2001. We had a cere-
mony honoring her for the good job that she does for the superior
court. There wouldn’t be any Supreme Court, because this is the
highest level trial court, unless we had a court reporter transcrib-
ing. That’s how integral they are to the judicial process.
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Again, the trial court’s statements did not constitute jury instructions
and thus do not fall within the purview of plain error. Because none
of the trial court’s statements regarding appellate review were made
for the purpose of instructing the jury as to its role in deciding
defendant’s case, we decline to consider the merits of defendant’s
argument. This assignment of error is overruled.

[7] Defendant’s sixth assignment of error is that the trial court erred
by failing to dismiss the first-degree kidnapping charge against
defendant. Defendant contends that the State presented insufficient
evidence to convict defendant of first-degree kidnapping under any of
the theories submitted, and therefore, the trial court should have dis-
missed the charge. We disagree.

When ruling on a motion to dismiss, the trial court must deter-
mine whether the prosecution has presented “substantial evidence of
each essential element of the crime.” State v. Call, 349 N.C. 382, 417,
508 S.E.2d 496, 518 (1998). “ ‘Substantial evidence is that amount of
“relevant evidence that a reasonable mind might accept as adequate
to support a conclusion.”’ ” State v. Williams, 355 N.C. 501, 579, 565
S.E.2d 609, 654 (2002) (quoting State v. Armstrong, 345 N.C. 161, 165,
478 S.E.2d 194, 196 (1996)), cert. denied, 537 U.S. 1125, 154 L. Ed. 2d
808 (2003) (internal citation omitted). In making its decision, the trial
court must view the evidence in the light most favorable to the State.
State v. Hyatt, 355 N.C. 642, 666, 566 S.E.2d 61, 77 (2002), cert.
denied, 537 U.S. 1133, 154 L. Ed. 2d 823 (2003).

Kidnapping is the unlawful confinement, restraint, or removal of
a person from one place to another for the purpose of: (1) holding
that person for a ransom or as a hostage, (2) facilitating the commis-
sion of a felony or facilitating flight of any person following the com-
mission of a felony, (3) doing serious bodily harm to or terrorizing
the person, or (4) holding that person in involuntary servitude.
N.C.G.S. § 14-39(a) (2003). Kidnapping is considered to be in the first-
degree when the kidnapped person is not released in a safe place or
is seriously injured or sexually assaulted during the commission of
the kidnapping. N.C.G.S. § 14-39(b).

Defendant was indicted for first-degree kidnapping on the basis
that he confined, restrained, or removed the victim to facilitate felo-
nious larceny of a motor vehicle, burning of personal property, and
assault with a deadly weapon,! resulting in serious injury to the vic-

1. First-degree murder was also included as an underlying felony in the first-
degree kidnapping indictment. The State did not pursue this theory, and the jury was
not instructed to consider it.
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tim. Defendant was also indicted for first-degree kidnapping on
the basis that he confined, restrained, or removed the victim for the
purpose of doing serious bodily harm to or terrorizing the victim,
resulting in serious injury to the victim. The State presented sufficient
evidence at trial of each of these alternative theories of first-degree
kidnapping in order to survive a motion to dismiss.

Substantial evidence was presented by the State that defendant
intended to steal the victim’s car and that he kidnapped the victim to
facilitate the theft. Chad Williams testified that defendant stated he
wanted to steal a car so that he could leave town. Williams also testi-
fied that when defendant spotted the victim getting into her car,
defendant said, “I want to rob the lady for her Cadillac.” Williams tes-
tified that the three approached the victim in her driveway, and
defendant pointed a gun at her and demanded the keys to the vehicle.
The victim threw the keys and began to scream. At that point, defend-
ant hit the victim with the gun and ordered Williams and Sims to place
the victim in the car. Defendant’s action in confining the victim was
clearly meant to facilitate the larceny of the car. The victim was
screaming, and defendant acted so as to prevent the victim from
calling attention to the crime.

Substantial evidence also was presented that defendant contin-
ued to confine the victim in order to facilitate his repeated assaults
upon her with a deadly weapon. The evidence presented at trial indi-
cated that defendant got in the backseat with the victim upon initially
stealing the car. According to testimony, defendant repeatedly hit the
victim in her face with the gun until she quit struggling and lay back
quietly against the door. Defendant then had Sims stop the car, and
the three confined the victim to the trunk of her car. The State’s evi-
dence at trial indicated that defendant continued to confine the vic-
tim in the back seat and in the trunk in order to facilitate the larceny
of her vehicle and defendant’s continued assaults upon the victim.

In addition, substantial evidence was presented that defendant
confined the victim in order to facilitate the burning of her personal
property. The three eventually drove the car to a secluded area and
opened the trunk to check on the victim. Upon noticing that the vic-
tim was still alive, defendant closed the trunk, set fire to his coat, and
threw it in the car. Defendant’s actions in continuing to confine the
victim facilitated the burning of the car.

While it may have been unnecessary to confine, restrain, or
remove the victim in order to accomplish any of the defendant’s
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crimes, substantial evidence was presented that defendant did, in
fact, make the decision to confine, restrain, and remove the victim in
order to facilitate larceny of a motor vehicle, assault with a deadly
weapon, and burning of personal property. Substantial evidence also
was presented that defendant’s actions were meant to terrorize the
victim. Defendant beat the victim, yelled at her, and confined her
to the trunk of her car for hours. Defendant’s actions resulted in
serious injury, and ultimately death, to the victim. Therefore, each
element of first-degree kidnapping was established. The evidence
presented by the State was sufficient to submit each of these alterna-
tive theories of first-degree kidnapping to the jury. This assignment of
error is overruled.

[8] Defendant’s seventh assignment of error is that the trial court
erred in allowing a prior statement of witness Chad Williams into
evidence for the purpose of corroborating his trial testimony.
Defendant contends that the prior statement was different from
Williams’ trial testimony and, therefore, not corroborative. However,
defendant failed to object at trial or properly preserve this issue for
appellate review.

Rule 10(b)(1) of the North Carolina Rules of Appellate Procedure
states that “[i]n order to preserve a question for appellate review, a
party must have presented to the trial court a timely request, objec-
tion or motion, stating the specific grounds for the ruling the party
desired the court to make if the specific grounds were not apparent
from the context.” N.C. R. App. P. 10(b)(1). In this case, defendant did
not object to the testimony of Agent Jay Tilley regarding various prior
statements made by the State’s witness, Chad Williams. Codefendant
Sims made an objection to the testimony, arguing that it was repeti-
tive and noncorroborative. Defendant never separately objected or
joined in codefendant Sims’ objection, thereby waiving his right to
appellate review.

Defendant has further waived his opportunity for plain error
review of this issue. Rule 10(c)(4) of the North Carolina Rules of
Appellate Procedure requires that an assignment of error be “specifi-
cally and distinctly contended to amount to plain error.” N.C. R. App.
P. 10(c)(4). Defendant failed to specifically assert plain error. He
therefore failed to properly preserve this issue for appellate review.
This assignment of error is overruled.

[9] Defendant’s eighth assignment of error is that the trial court erred
in submitting the charges of first-degree murder and first-degree kid-
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napping based on the victim having been seriously injured because
the two charges together violate double jeopardy principles.
Defendant failed to object to submission of these charges at trial,
and he has therefore failed to properly preserve this issue for appel-
late review.

“It is well settled that an error, even one of constitutional magni-
tude, that defendant does not bring to the trial court’s attention is
waived and will not be considered on appeal.” State v. Wiley, 355 N.C.
592, 615, 565 S.E.2d 22, 39 (2002), cert. denied, 537 U.S. 1117, 154
L. Ed. 2d 795 (2003). Here, not only did defendant fail to raise the
issue at trial, he failed to properly raise double jeopardy in his assign-
ments of error. Defendant refers to the following assignment of error
as the basis for his double-jeopardy argument:

34. The trial court committed reversible or, in the alterna-
tive, plain error in overruling defendant’s objection to an in-
struction on kidnapping for the purpose of committing an as-
sault with a deadly weapon inflicting serious injury, as this
instruction was not supported by the evidence and the appli-
cable legal authorities, thereby denying defendant his federal
and state constitutional rights to a fair trial, due process of
law, equal protection of the law, and freedom from cruel and
unusual punishment.

This assignment of error makes no reference to double jeopardy or
submission of a first-degree murder charge. The transcript pages
cited, likewise, do not reference double jeopardy. “Our scope of
appellate review is limited to those issues set out in the record on
appeal.” State v. Hamilton, 351 N.C. 14, 22, 519 S.E.2d 514, 519
(1999), cert. denied, 529 U.S. 1102, 146 L. Ed. 2d 783 (2000). Given
that defendant failed to raise double jeopardy at trial, and his as-
signment of error makes no reference to the issue, he has not
properly preserved the issue for our review. This assignment of error
is overruled.

[10] Defendant’s ninth assignment of error is that the trial court
erred in instructing the jury and submitting a verdict form which did
not require the jury to be unanimous as to the purpose for which the
victim was kidnapped. We note at the outset that it is unclear whether
defendant objected to the kidnapping instruction at the trial level on
this particular basis as required by Rule 10(b)(1). However, even if
defendant properly preserved this issue for appellate review, we con-
clude there was no error.
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The trial court instructed the jury as to first-degree kidnapping, in
accord with the pattern jury instructions, as follows:

The elements of first-degree kidnapping under the theory of
facilitating a felony or inflicting serious injury are:

First, that the defendant, or someone with whom he was act-
ing in concert, unlawfully confined a person, Elleze Kennedy, that
is, imprisoned her within a given area or restrained a person, that
is, restricted her freedom of movement, or removed a person
from one place to another.

Second, that the person, Elleze Kennedy, did not consent to
this confinement or restraint or removal.

Third, that the defendant, or someone with whom he was act-
ing in concert, confined or restrained or removed that person for
the purpose of facilitating the defendant’s commission, or the
commission by someone with whom he was acting in concert, of
felonious larceny of a vehicle, or burning of personal property, or
assault with a deadly weapon inflicting serious injury, or for the
purpose of doing serious bodily injury to that person.

Similar instructions were given when the trial court instructed the
jury on kidnapping as an underlying felony to support a conviction for
felony murder. Defendant contends that the trial court’s disjunctive
instructions were fatally ambiguous because the jury could have con-
victed defendant without a unanimous decision that defendant con-
fined, restrained, or removed the victim for the purpose of commit-
ting a specific crime. We disagree.

Two lines of cases have developed regarding the use of disjunc-
tive jury instructions. State v. Diaz stands for the proposition that

a disjunctive instruction, which allows the jury to find a defend-
ant guilty if he commits either of two underlying acts, either of
which is in itself a separate offense, is fatally ambiguous
because it is impossible to determine whether the jury unani-
mously found that the defendant committed one particular
offense.

State v. Lyons, 330 N.C. 298, 302-03, 412 S.E.2d 308, 312 (1991) (citing
Diaz, 317 N.C. 545, 346 S.E.2d 488 (1986). In such cases, the focus is
on the conduct of the defendant. Id. at 307, 412 S.E.2d at 314.
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In contrast, this Court has recognized a second line of cases
standing for the proposition that “if the trial court merely instructs
the jury disjunctively as to various alternative acts which wtill estab-
lish an element of the offense, the requirement of unanimity is satis-
fied.” Lyons, 330 N.C. at 302-03, 412 S.E.2d at 312 (citing State v.
Hartness, 326 N.C. 561, 391 S.E.2d 177 (1990)). In this type of case,
the focus is on the intent or purpose of the defendant instead of his
conduct.

The present case falls into the Hartness line of cases. N.C.G.S.
§ 14-39(a) provides that a defendant is guilty of kidnapping if he

shall unlawfully confine, restrain, or remove from one place to
another, any other person . . . without the consent of such person
... if such confinement, restraint or removal is for the purpose of:

(1) Holding such other person for a ransom or as a hostage
or using such other person as a shield; or

(2) Facilitating the commission of any felony or facilitat-
ing flight of any person following the commission of a
felony; or

(3) Doing serious bodily harm to or terrorizing the person so
confined, restrained or removed or any other person; or

(4) Holding such other person in involuntary servitude in vio-
lation of G.S. 14-43.2.

N.C.G.S. § 14-39(a). This statute provides numerous routes by which
a defendant may be convicted of first-degree kidnapping. Ultimately,
however, a defendant can only be found guilty and punished once. It
is not necessary for the State to prove, nor for the jury to find, that a
defendant committed a particular act other than that of confining,
restraining, or removing the victim. Beyond that, a defendant’s intent
or purpose is the focus, thus placing the case sub judice squarely
within the Hartness line of cases. The trial court’s instructions and
the verdict form were proper. This assignment of error is overruled.

[11] Defendant’s tenth assignment of error is that the trial court
erred in submitting the (e)(6) aggravating circumstance that the mur-
der was committed for pecuniary gain because the evidence did not
show that defendant killed the victim to obtain money.

At the beginning of the sentencing proceeding charge conference,
the State requested submission of the pecuniary gain aggravating cir-
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cumstance, as well as several other aggravating circumstances
for consideration during the sentencing for defendant’s first-
degree murder conviction. Defendant objected solely on the basis
of double counting and argued that the jurors should not be permit-
ted to use larceny of a car to support two different aggravating
circumstances: (1) that the murder was committed while the defend-
ant was engaged in the commission of a first-degree kidnapping,
N.C.G.S. § 15A-2000(e)(5), and (2) that the murder was committed
for pecuniary gain, N.C.G.S. § 15A-2000(e)(6). In response to de-
fendant’s concerns of double counting, the trial court limited the
evidence supporting the aggravating circumstance that defendant
murdered the victim for pecuniary gain to evidence that money was
taken from the victim’s purse. The trial court also limited the evi-
dence to support the aggravating circumstance that the murder was
committed during the course of the kidnapping to evidence that
defendant kidnapped the victim to facilitate the larceny of the
car. Defendant approved the instructions after these changes
were made.

Further, during argument on how to instruct the jury regarding
the aggravating circumstances, defendant actually supplied the trial
court with the language it used to instruct the jury for the pecuniary
gain circumstance. At no time did defendant object or argue that the
evidence was insufficient to submit the pecuniary gain aggravating
circumstance. The only objection defendant made was that the same
evidence was being used to support more than one aggravating cir-
cumstance. These concerns were alleviated when the trial court lim-
ited the evidence for the aggravating circumstances and defendant
agreed to the changes.

“Defendant may not swap horses after trial in order to obtain a
thoroughbred upon appeal.” State v. Benson, 323 N.C. 318, 322, 372
S.E.2d 517, 519 (1988); see also State v. Sharpe, 344 N.C. 190, 194, 473
S.E.2d 3, 5 (1996); State v. Frye, 341 N.C. 470, 496, 461 S.E.2d 664, 677
(1995), cert. denied, 517 U.S. 1123, 134 L. Ed. 2d 526 (1996).

Defendant did not object to the sufficiency of the evidence to
support the pecuniary gain aggravating circumstance at trial and has
not preserved this issue for appellate review. N.C. R. App. P. 10(b)(1).
In fact, defendant expressly approved the action of the trial court
to which he now objects. Because defendant did not properly
preserve this issue for our review, this assignment of error should
be overruled.
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Even if defendant had properly preserved this issue for appeal, he
has failed to demonstrate that the trial court erred in submitting the
aggravating circumstance that the murder was committed for pecu-
niary gain, specifically to obtain money. “ ‘In determining the suffi-
ciency of the evidence to submit an aggravating circumstance to the
jury, the trial court must consider the evidence in the light most favor-
able to the State, with the State entitled to every reasonable inference
to be drawn therefrom.”” State v. Anthony, 354 N.C. 372, 434, 555
S.E.2d 557, 596 (2001) (quoting State v. Syriant, 333 N.C. 350, 392,
428 S.E.2d 118, 141, cert. denied, 510 U.S. 948, 126 L. Ed. 2d 341
(1993)), cert. denied, 536 U.S. 930, 1563 L. Ed. 2d 791 (2002). In order
to submit the pecuniary gain aggravating circumstance, there must be
evidence that defendant was motivated to kill, at least in part, for
money or something of value. State v. White, 355 N.C. 696, 710, 565
S.E.2d 55, 64 (2002), cert. denied, 537 U.S. 1163, 154 L. Ed. 2d 900
(2003). However, financial gain need not be defendant’s primary moti-
vation. State v. Davis, 353 N.C. 1, 36, 539 S.E.2d 243, 266 (2000), cert.
denied, 534 U.S. 839, 151 L. Ed. 2d 55 (2001).

The evidence at trial showed that defendant wished to leave
Newton Grove but had no car and no job. Therefore, in order to leave
town, defendant needed a means of transportation and money to
finance his trip. It is reasonable to infer, based on the evidence, that
defendant acted for his own pecuniary gain when he kidnapped the
victim, stole her car, looked through her purse, and took her money.
While obtaining a car may have been defendant’s primary motivation,
it may be reasonably inferred from the evidence that he was also
motivated by the need for money.

The fact that defendant killed the victim after he had obtained the
money from her purse is irrelevant. This Court addressed the issue in
State v. Oliver and determined that the hope of pecuniary gain and
the murder itself were “inextricably intertwined.” 302 N.C. 28, 62, 274
S.E.2d 183, 204 (1981). The hope of pecuniary gain motivated the mur-
der which was ultimately committed in an effort to enjoy the fruits of
the crime. Id. The evidence here showed that defendant unequivo-
cally told his codefendants that he had no intention of leaving a wit-
ness. It is reasonable to infer from the evidence that defendant, moti-
vated by the hope for pecuniary gain, kidnapped the victim, stole her
car and her money, and then killed her in an attempt to elude the
authorities. Considering the evidence in the light most favorable to
the State, we hold that there was sufficient evidence to support sub-
mission of the pecuniary gain aggravating circumstance based on
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defendant’s theft of money from the victim’s purse. This assignment
of error is overruled.

On 7 May 2004, this Court allowed defendant’s motion to amend
the record on appeal and motion to file a supplemental brief address-
ing two additional assignments of error. In one of defendant’s addi-
tional assignments of error, he contends that the trial court improp-
erly and unconstitutionally instructed the jury on the pecuniary gain
aggravating circumstance. Defendant failed to object to this jury
instruction, and this Court is limited to a plain error review. See
Odom, 307 N.C. at 659, 300 S.E.2d at 378. However, a review of the
record shows that not only did defendant fail to object to the trial
court’s jury instruction regarding pecuniary gain, he actually supplied
the trial court with the language that it used in instructing the jury on
this aggravating circumstance.

This Court has consistently denied appellate review to defend-
ants who have attempted to assign error to the granting of their
own requests. In State v. Basden, the defendant requested a
jury instruction on a mitigating circumstance and expressed his sat-
isfaction with the proposed jury instruction when read by the trial
court. 339 N.C. 288, 302, 451 S.E.2d 238, 246 (1994), cert. denied,
515 U.S. 1152, 132 L. Ed. 2d 845 (1995). The trial court instructed
the jury in accordance with the defendant’s request, and the defend-
ant voiced no objection. Id. On appeal, the defendant challenged
the language used in the instruction. Id. This Court rejected the
defendant’s contention and stated: “Having invited the error, de-
fendant cannot now claim on appeal that he was prejudiced by
the instruction.” Id. at 303, 451 S.E.2d at 246; see also N.C.G.S.
§ 15A-1443(c) (2003); State v. Harris, 338 N.C. 129, 150, 449
S.E.2d 371, 380 (1994), cert. denied, 514 U.S. 1100, 131 L. Ed. 2d
752 (1995); State v. Weddington, 329 N.C. 202, 210, 404 S.E.2d 671,
677 (1991).

Here, the evidence shows that the trial court and the State agreed
with defendant’s request to limit the instruction on the pecuniary gain
aggravating circumstance to the money taken from Ms. Kennedy’s
purse. The trial court and the State further agreed to limit the instruc-
tion on the aggravating circumstance that the murder was committed
during the commission of a first-degree kidnapping to evidence that
the victim was kidnapped to facilitate the larceny of the car. The
record shows that these instructions were so modified in response to
defendant’s concerns.
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Furthermore, reading the jury instruction as a whole, we can-
not say as a matter of law that the error, if any, rose to the level of
plain error such that there is a reasonable probability that the result
would have been different had the error not occurred. State wv.
Collins, 334 N.C. 54, 62, 431 S.E.2d 188, 193 (1993). This assignment
of error is overruled.

[12] In defendant’s other additional assignment of error set forth in
his supplemental brief, he contends that the trial court erred by over-
ruling his objection to the admission of a testimonial statement made
by a witness who was not found to be unavailable and had never been
subjected to cross-examination by defendant. During the sentencing
phase of defendant’s trial, one of the aggravating circumstances upon
which the State relied was defendant’s commission of a prior crime of
violence. See N.C.G.S. § 15A-2000(e)(3) (2003). To prove this aggra-
vating circumstance, the State introduced an indictment and judg-
ment against defendant for a prior common-law robbery. The State
also called Officer John Conerly to testify regarding the incident
because he had investigated the robbery and taken a statement from
the victim at the time of the crime. The prosecutor explained, “[T]he
victim is not available. The victim was a Hispanic and has left, we
tracked, pulled the record, he’s left the state and possibly the coun-
try.” The State offered no other evidence to prove the victim’s unavail-
ability, and the trial court made no findings of fact or conclusions of
law regarding unavailability.

Officer Conerly testified that he was the Chief of Police in
Newton Grove in 1998 when he received a call about a robbery.
Officer Conerly stated that he investigated the crime and took a state-
ment from Jose Gasca, the victim, regarding the robbery. The state-
ment provided:

He [Gasca] stated that he was in West Hunting and Fishing. That
he had seven hundred dollars, I believe he was sending back to
his sister in Mexico. That someone ran up behind him and pushed
and shoved him, grabbed his money. That he chased them out-
side. That they jumped into a vehicle and had taken off, and that
he was struggling with the fella who was getting in the vehicle.
That he cut him with what he thought was a knife.

In Crawford v. Washington, — U.S. —, 158 L. Ed. 2d 177
(2004), the United States Supreme Court overruled Ohio v. Roberts,
448 U.S. 56, 656 L. Ed. 2d 597 (1980), and held the Confrontation
Clause bars out-of-court testimony by a witness unless the witness
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was unavailable and the defendant had a prior opportunity to cross-
examine him, regardless of whether the trial court deems the state-
ments reliable. In Crawford, the Court held:

Where testimonial statements are involved, we do not think
the Framers meant to leave the Sixth Amendment’s protection to
the vagaries of the rules of evidence, much less to amorphous
notions of “reliability.” . . . Admitting statements deemed reliable
by a judge is fundamentally at odds with the right of confronta-
tion. To be sure, the Clause’s ultimate goal is to ensure reliability
of evidence, but it is a procedural rather than a substantive
guarantee. It commands, not that evidence be reliable, but that
reliability be assessed in a particular manner: by testing in the
crucible of cross-examination.

Id. at —, 158 L. Ed. 2d at 199.

Here, the State presented Gasca’s statement relating details of
the robbery through the testimony of Officer Conerly. The only evi-
dence of Gasca’s unavailability was the State’s assertion. The State
presented no evidence of the efforts it took to procure Gasca beyond
stating that it had “pulled the record” and found that Gasca had left
the state. “[O]nce the [S]tate decides to present the testimony of a
witness to a capital sentencing jury, the Confrontation Clause
requires the [S]tate to undertake good-faith efforts to secure the
‘better evidence’ of live testimony before resorting to the ‘weaker
substitute’ of former testimony.” State v. Nobles, 357 N.C. 433, 441,
584 S.E.2d 765, 771 (2003) (quoting United States v. Inadi, 475 U.S.
387, 394-95, 89 L. Ed. 2d 390, 398 (1986)). The evidence presented by
the State of its efforts to find Gasca does not amount to the “good-
faith efforts” required by Nobles.

Further, the admission of Gasca’s statement by Officer Conerly
violates the cross-examination requirements of Crawford. “Where
testimonial evidence is at issue . . . the Sixth Amendment demands
what the common law required: unavailability and a prior opportun-
ity for cross-examination.” Crawford,— U.S. at —, 158 L. Ed. 2d at
203. In Crawford, the Supreme Court failed to spell out a compre-
hensive definition of “testimonial” but stated, “[w]hatever else the
term covers, it applies at a minimum to prior testimony at a pre-
liminary hearing, before a grand jury, or at a former trial; and to
police interrogations.” Id. The Court also declined to define “police
interrogation” and stated in footnote four: “Just as various definitions
of ‘testimonial’ exist, one can imagine various definitions of ‘interro-
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gation,” and we need not select among them in this case.” Id. at —
n.4, 158 L. Ed. 2d at 194 n.4. A witness’s “recorded statement, know-
ingly given in response to structured police questioning, qualifies
under any conceivable definition.” Id.

Here, the statement made by Gasca was in response to structured
police questioning by Officer Conerly regarding the details of the
robbery committed by defendant. There can be no doubt that this
statement was made to further Officer Conerly’s investigation of the
crime. Gasca’s statement contributed to defendant’s arrest and con-
viction of common-law robbery. Therefore, Gasca’s statement is testi-
monial in nature, triggering the requirement of cross-examination set
forth by Crawford.

The record is devoid of evidence that defendant had a prior
opportunity to cross-examine Gasca at any point before Gasca’s state-
ment was introduced into evidence through the testimony of Officer
Conerly. Therefore, the trial court erred in allowing the State to intro-
duce Gasca’s statement through Officer Conerly.

We now turn our attention to whether the trial court’s error prej-
udiced defendant. Because this error is one with constitutional impli-
cations, the State bears the burden of proving that the error was
harmless beyond a reasonable doubt. N.C.G.S. § 15A-1443(b). One
way the State may meet its burden is by showing that there is over-
whelming evidence of defendant’s guilt. State v. Autry, 321 N.C. 392,
400, 364 S.E.2d 341, 346 (1988).

At trial, Officer Conerly first read defendant’s statement admit-
ting to committing the robbery against Gasca. Officer Conerly then
proceeded to read into evidence Gasca’s statement that he was
robbed and cut by defendant. The substance of Gasca’s statement was
already in evidence, based on defendant’s own statement and Officer
Conerly’s observations. Defendant’s cross-examination of Officer
Conerly further confirmed that not only did defendant confess to
committing the crime, but that defendant thereafter pled guilty to
common-law robbery. Defendant contends that he was prejudiced
because Gasca’s statement was the only evidence that the robbery
was violent and that without this statement the jury may have
rejected this aggravating circumstance. We disagree.

The aggravating circumstance of committing a prior crime of vio-
lence can be found if the defendant has been previously convicted of
a felony involving the use or threat of violence to a person, not just
the use of violence. Here, the indictment and judgment presented into
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evidence show that defendant pled guilty to common-law robbery.
The elements of common-law robbery are “‘“the felonious, non-
consensual taking of money or personal property from the person
or presence of another by means of violence or fear.” State v. Smith,
305 N.C. 691, 700, 292 S.E.2d 264, 270, cert. denied, 459 U.S. 1056, 74
L. Ed. 2d 622 (1982).” ” State v. Moss, 332 N.C. 65, 72, 418 S.E.2d 213,
217 (1992) (quoting State v. Herring, 322 N.C. 733, 739-40, 370 S.E.2d
363, 368 (1988)). Therefore, defendant’s guilty plea to common-
law robbery was an admission of the commission of a felony in-
volving the use or threat of violence even without the erroneous
admission of Gasca’s statement that defendant robbed him and cut
him with a knife. Since defendant’s plea of guilty to common-law rob-
bery sufficiently established the aggravating circumstance in and of
itself, the trial court’s erroneous admission of Gasca’s statement is
harmless error beyond a reasonable doubt. This assignment of error
is overruled.

[13] Defendant’s eleventh assignment of error is that the trial court
erred in overruling defendant’s objection to the submission of the
(H)(1) statutory mitigating circumstance that he had no significant
prior criminal history.

During the charge conference portion of the sentencing proceed-
ing, the trial court stated its intention to submit the (f)(1) mitigating
circumstance for the jury’s consideration. Defendant objected and
requested that the jury be instructed that defendant objected to the
submission of this mitigating circumstance and that the submission
was required by law. The trial court granted defendant’s request. At
sentencing, the trial court instructed the jury on the mitigating cir-
cumstance and made it clear that defendant had not requested it. The
trial court listed defendant’s prior crimes, which included felony pos-
session of stolen goods, felony common-law robbery, misdemeanor
possession of stolen goods, misdemeanor larceny, misdemeanor com-
municating a threat, use of alcohol while under age, and use of illegal
drugs. Defendant also informed the jury that he had not requested the
instruction and that it was required by law.

Defendant argues that because he specifically objected to the
submission of the mitigating circumstance and because no rational
jury could have found it from the evidence presented at trial, the trial
court erred in submitting it to the jury. We disagree.

“The test governing the decision to submit the (f)(1) mitiga-
tor is ‘whether a rational jury could conclude that defendant had
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no significant history of prior criminal activity.” If so, the trial
court has no discretion; the statutory mitigating circumstance
must be submitted to the jury, without regard to the wishes of the
State or the defendant.”

State v. White, 343 N.C. 378, 394-95, 471 S.E.2d 593, 602-03 (quoting
State v. Walker, 343 N.C. 216, 223, 469 S.E.2d 919, 922, cert. denied,
519 U.S. 901, 136 L. Ed. 2d 180 (1996)), cert. denied, 519 U.S. 936, 136
L. Ed. 2d 229 (1996) (internal citations omitted). The circumstance
under consideration here is after all a statutory mitigating circum-
stance which, if found, must be taken as having value to defendant.
Any reasonable doubt regarding whether to submit a mitigating cir-
cumstance must be resolved in favor of a defendant. State v. Smith,
347 N.C. 453, 469, 496 S.E.2d 357, 366-67, cert. denied, 525 U.S. 845,
142 L. Ed. 2d 91 (1998). The trial court should focus on “ ‘whether the
criminal activity is such as to influence the jury’s sentencing recom-
mendation’ ” in determining if a defendant’s history is “significant.”
State v. Blakeney, 352 N.C. 287, 319, 531 S.E.2d 799, 821 (2000) (quot-
ing State v. Greene, 3561 N.C. 562, 569, 528 S.E.2d 575, 580, cert.
denied, 531 U.S. 1041, 148 L. Ed. 2d 543 (2000)), cert. denied, 531 U.S.
1117, 148 L. Ed. 2d 780 (2001). The nature and age of a defendant’s
criminal activities are important to the trial court’s analysis of
whether a rational juror could reasonably find the “no significant his-
tory of prior activity” mitigating circumstance. State v. Jones, 346
N.C. 704, 716, 487 S.E.2d 714, 721 (1997). However, “ ‘the mere num-
ber of criminal activities is not dispositive.”” Id. (quoting State v.
Geddie, 345 N.C. 73, 102, 478 S.E.2d 146, 161 (1996), cert. denied, 522
U.S. 825, 139 L. Ed. 2d 43 (1997)).

Here, the trial court properly submitted the (f)(1) mitigating cir-
cumstance because a rational jury could have found from the evi-
dence submitted that defendant had no significant history of prior
criminal activity. Most of defendant’s prior convictions were crimes
against property. Defendant had been convicted of common-law rob-
bery but had not repeatedly engaged in threatening or violent behav-
ior beyond that one conviction. Defendant’s convictions for use of
drugs and alcohol, while prior convictions, were not significant
enough to keep this mitigating circumstance from the jury. These
same convictions were used to support two other mitigating circum-
stances. Defendant received no active prison time for any of his prior
convictions, and although defendant’s history was fairly recent,
numerous mitigating circumstances based on his age and family his-
tory were presented for the jury to consider when viewing his crimi-
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nal history. In light of these circumstances, the trial court did not err
in determining that a rational juror could have reasonably found the
mitigating circumstance that defendant had no significant history of
prior criminal activity.

Even assuming arguendo that the trial court erred in submitting
the (f)(1) mitigating circumstance to the jury, this Court has held that
“‘[a]bsent extraordinary facts. . ., the erroneous submission of a mit-
igating circumstance is harmless.’ ” State v. Bone, 354 N.C. 1, 16, 550
S.E.2d 482, 492, (2001) (quoting Walker, 343 N.C. at 223, 469 S.E.2d at
923), cert. denied, 535 U.S. 940, 152 L. Ed. 2d 231 (2002).

Defendant contends that extraordinary facts are presented when
the trial court submits the (f)(1) (no significant history of criminal
activity) mitigating circumstance and the State also relies on the
(e)(3) aggravating circumstance (a prior conviction for a crime
involving violence to another person). “This Court has repeatedly
upheld submission of the (f)(1) mitigating circumstance in cases
where the (e)(3) aggravating circumstance was submitted to the
jury.” Blakeney, 352 N.C. at 319, 531 S.E.2d at 821; see also State v.
Ball, 344 N.C. 290, 310-11, 313, 474 S.E.2d 345, 357, 359 (1996), cert.
denied, 520 U.S. 1180, 137 L. Ed. 2d 561 (1997); Walker, 343 N.C. at
224-26, 469 S.E.2d at 923-24; State v. Brown, 315 N.C. 40, 61-63, 337
S.E.2d 808, 824-25 (1985), cert. denied, 476 U.S. 1165, 90 L. Ed. 2d 733
(1986), overruled on other grounds by State v. Vandiver, 321 N.C.
570, 364 S.E.2d 373 (1988).

Defendant also contends that because the prosecutor argued to
the jury that it should reject the (f)(1) mitigating circumstance, the
mitigating circumstance was effectively turned into an aggravating
circumstance. We disagree.

In Walker, this Court examined the issue of a prosecutor’s con-
duct in addressing the jury regarding the (f)(1) mitigating circum-
stance when defendant had specifically objected to its submission.
The Court stated that:

[PJrosecutors must not argue to the jury that a defendant has
requested that a particular mitigating circumstance be submitted
or has sought to have the jury find that circumstance, when the
defendant has in fact objected to the submission of that particu-
lar mitigating circumstance. Additionally, the better practice
when a defendant has objected to the submission of a particular
mitigating circumstance is for the trial court to instruct the jury
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that the defendant did not request that the mitigating circum-
stance be submitted. In such instances, the trial court also should
inform the jury that the submission of the mitigating circum-
stance is required as a matter of law because there is some evi-
dence from which the jury could, but is not required to, find the
mitigating circumstance to exist.

Walker, 343 N.C. at 223-24, 469 S.E.2d at 923. Here, the prosecutor
never argued to the jury that defendant had requested the (f)(1) miti-
gating circumstance. All the prosecutor did was explain to the jury
why it should reject the mitigating circumstance. Further, the trial
court specifically instructed the jury that defendant did not request
the mitigating circumstance and that the trial court was required by
law to give the instruction. Defendant also explained to the jury that
he had not requested the mitigating circumstance.

Defendant has failed to show that the trial court erred in submit-
ting the (f)(1) mitigating circumstance to the jury or that the prose-
cutor’s actions in addressing the jury regarding the mitigating cir-
cumstance were error. But, even if the trial court had erred in
submitting the mitigating circumstance to the jury, defendant has
failed to show that extraordinary circumstances exist which would
cause the error to be prejudicial to defendant. This assignment of
error is overruled.

[14] Defendant’s twelfth assignment of error is that the trial court
erred in denying defendant’s request to instruct the jury, throughout
its sentencing instructions to the jury, that “life imprisonment” meant
“life in prison without parole.”

During the charge conference, defendant’s codefendant
requested that the trial court continuously define the term “life
imprisonment” as meaning “life without parole.” Defendant joined in
this request. The trial court denied the request and relied on the pat-
tern jury instructions. Defendant also requested that the trial court
modify the verdict sheet to reflect “life without parole.” This request
was denied as well.

Section 15A-2002 of the General Statutes states: “The judge shall
instruct the jury, in words substantially equivalent to those of this
section, that a sentence of life imprisonment means a sentence of life
without parole.” N.C.G.S. § 15A-2002 (2003). This Court has held that
when a trial court instructs the jury pursuant to N.C.G.S. § 15A-2002,
the trial court has no duty to inform the jury “that a life sentence
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means life without parole every time [it] mention[s] a life sentence.”
State v. Bonnett, 348 N.C. 417, 448-49, 502 S.E.2d 563, 584 (1998), cert.
denied, 525 U.S. 1124, 142 L. Ed. 2d 907 (1999); see also Dawvis, 353
N.C. at 40-41, 539 S.E.2d at 269 (“We find nothing in the statute that
requires the judge to state ‘life imprisonment without parole’ every
time he alludes to or mentions the alternative sentence.”).

Here, the jurors twice heard the term “life without parole” as one
of the two sentencing alternatives in the trial court’s preliminary
instructions during jury voir dire. The jurors were questioned during
voir dire with the term “life without parole” used numerous times as
one of the sentencing alternatives. One juror even demonstrated an
understanding of what the term meant under questioning by defend-
ant as to what life imprisonment meant by stating, “I meant life in
prison without any chance of getting out.” Further, during closing
arguments, the State and defense counsel frequently referred to “life
without parole.”

The trial court began sentencing phase instructions by saying:

Members of the Jury, having found the defendants Antwaun
Kyral Sims and Bryan Christopher Bell guilty of murder in the
first degree, it is now your duty to recommend to the Court
whether each defendant should be sentenced to death or life
imprisonment. A sentence of life imprisonment means a sen-
tence of life without parole. The Court has allowed the defend-
ants’ cases to be joined for this sentencing hearing. Even though
the defendants are joined for this sentencing hearing, you must
determine the sentence of each defendant individually.

(Emphasis added.) After this instruction, the trial court used the term
“life imprisonment.” Based on this instruction, the trial court
instructed the jury in accordance with N.C.G.S. § 15A-2002 and with
corresponding case law that a “sentence of life imprisonment means
a sentence of life without parole.” This instruction, in conjunction
with the jury voir dire and the closing arguments of the parties in
which the term “life without parole” was used numerous times, makes
it clear that the jurors had no reasonable basis for misunderstanding
the meaning of the term “life imprisonment.”

[15] Defendant also contends that the trial court erred by submitting
the “Issues and Recommendation as to Punishment” form to the jury
with sentencing alternatives of “death” or “life imprisonment” instead
of “death” or “life imprisonment without parole.” We disagree.
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This Court has previously held that the “Issues and Recommen-
dation as to Punishment” form need not describe the punishment as
“life imprisonment without parole” when the trial court instructs the
jury that life imprisonment means life without parole. State wv.
Gainey, 3556 N.C. 73, 110-11, 558 S.E.2d 463, 487, cert. denied, 537
U.S. 896, 1564 L. Ed. 2d 165 (2002). The trial court’s instructions
regarding life imprisonment were in accordance with N.C.G.S.
§ 15A-2002, and the jurors were informed numerous times as to the
meaning of “life imprisonment.” Defendant’s assignment of error on
this issue is overruled.

[16] Defendant’s thirteenth assignment of error is that the trial court
erred by failing to intervene and censor the prosecutor’s sentencing
proceeding closing argument when each juror was called upon by
name to impose a sentence of death. Defendant argues that the pros-
ecutor improperly appealed to the emotions of the jurors. Defendant
concedes that he failed to object to this argument and therefore this
Court is limited to reviewing this issue to determine whether the con-
duct was so grossly improper that the trial court erred in failing to
intervene ex mero motu to correct the error. State v. Sexton, 336 N.C.
321, 348-49, 444 S.E.2d 879, 894-95, cert. denied, 513 U.S. 1006, 130
L. Ed. 2d 429 (1994). “[T]he impropriety of the argument must be
gross indeed in order for this Court to hold that a trial judge abused
his discretion in not recognizing and correcting ex mero motu an
argument which defense counsel apparently did not believe was prej-
udicial when he heard it.” State v. Johnson, 298 N.C. 355, 369, 259
S.E.2d 752, 761 (1979).

This Court has previously considered this issue and ruled against
defendant’s position. See State v. Wynne, 329 N.C. 507, 524-25, 406
S.E.2d 812, 821 (1991). Just as in those cases, the prosecutor here did
not improperly appeal to the jurors’ emotions when asking them to
impose the death penalty. Rather, the prosecutor was reminding the
jurors that they had earlier averred that they could and would follow
the law if the State proved what was required to impose the death
penalty. “[T]he prosecutor in a capital case has a duty to strenuously
pursue the goal of persuading the jury that the facts of the particular
case at hand warrant imposition of the death penalty.” State v. Green,
336 N.C. 142 188, 443 S.E.2d 14, 41, cert. denied, 513 U.S. 1046, 130
L. Ed. 2d 547 (1994). Here, the prosecutor did nothing more than
argue to the jurors that the State had proven its case and that the
jurors should now impose the death penalty.



IN THE SUPREME COURT 43

STATE v. BELL
[3569 N.C. 1 (2004)]

This argument is of a different nature than a defendant’s emo-
tional appeal to each individual juror to spare his life. See State v.
Holden, 321 N.C. 125, 163, 362 S.E.2d 513, 536-37 (1987), cert. denied,
486 U.S. 1061, 100 L. Ed. 2d 935 (1988). A defendant’s argument to
each juror individually to spare his life is not based on the evidence
presented at trial or the reasonable inferences that could be taken
from it. Id. Defendant has failed to show that the prosecutor’s sen-
tencing arguments were grossly improper and that the trial court
abused its discretion in failing to intervene ex mero motu. This
assignment of error is overruled.

[17] Defendant’s fourteenth assignment of error is that the trial court
erred in submitting the death penalty to the jury as a potential pun-
ishment because the death penalty violates provisions of the
International Covenant on Civil and Political Rights, which this coun-
try ratified on 8 September 1992. We first note that defendant failed
to make this objection before the trial court and has not properly pre-
served this issue for appellate review. Beyond that, this Court has pre-
viously considered, and affirmed, the constitutionality of our death
penalty against the backdrop of the International Covenant on Civil
and Political Rights. See Williams, 355 N.C. at 586, 565 S.E.2d at 658;
State v. Smith, 352 N.C. 531, 566, 532 S.E.2d 773, 795 (2000), cert.
denied, 532 U.S. 949, 149 L. Ed. 2d 360 (2001). We see no reason to
depart from our previous holdings in this regard. This assignment of
error is overruled.

Defendant’s fifteenth assignment of error is that the trial court
erred in submitting the aggravating circumstance that this murder
was especially heinous, atrocious, or cruel. Defendant first argues
that N.C.G.S. § 156A-2000(e)(9) is unconstitutionally vague. However,
we have previously considered and rejected this argument. See
e.g., State v. Garcia, 358 N.C. 382, 424, 597 S.E.2d 724, 753 (2004);
State v. Roache, 358 N.C. 243, 327, 595 S.E.2d 381, 434 (2004); State v.
Miller, 357 N.C. 583, 601, 588 S.E.2d 857, 869 (2003), cert. denied, ——
U.S. —, — L. Ed. 2d —, 72 U.S.L.W. 3768 (2004); State v. Haselden,
357 N.C. 1, 26, 577 S.E.2d 594, 610, cert. denied, — U.S. —, 157
L. Ed. 2d 382 (2003). We see no reason to depart from our previous
holdings as to this issue.

[18] Defendant additionally argues that the trial court erred in sub-
mitting the (e)(9) aggravating circumstance because it was unsup-
ported by the evidence. We disagree.
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We have previously identified three types of murders which war-
rant submission of the (e)(9) aggravating circumstance. See State v.
Gibbs, 335 N.C. 1, 61-62, 436 S.E.2d 321, 356 (1993), cert. denied, 512
U.S. 1246, 129 L. Ed. 2d 881 (1994). One type includes those Killings
that are physically agonizing or otherwise dehumanizing to the vic-
tim. State v. Lloyd, 321 N.C. 301, 319, 364 S.E.2d 316, 328, judgment
vacated on other grounds, 488 U.S. 807, 102 L. Ed. 2d 18 (1988).
Another type includes those killings involving psychological torture
where the victim is left to her “last moments aware of but helpless to
prevent impending death.” State v. Hamlet, 312 N.C. 162, 175, 321
S.E.2d 837, 846 (1984). The final type includes those killings that
“demonstrate[] an unusual depravity of mind on the part of the
defendant beyond that normally present in first-degree murder.”
Brown, 315 N.C. at 65, 337 S.E.2d at 827.

When determining whether it is proper to submit the (e)(9) aggra-
vating circumstance, evidence must be considered in the light most
favorable to the State and every reasonable inference must be drawn
in its favor. State v. Flippen, 349 N.C. 264, 270, 506 S.E.2d 702, 706
(1998), cert. denied, 526 U.S. 1135, 143 L. Ed. 2d 1015 (1999).

In the present case, the victim, an eighty-nine year old woman,
was kidnapped from her own home, repeatedly beaten, and placed
in the trunk of her own car to await most certain death. The victim
fought to free herself from the trunk of her car, only to have the
trunk lid repeatedly slammed down upon her. The victim was
trapped in her car for hours, helpless and obviously in fear for her
life. She struggled and fought for her life, ultimately losing the fight
and dying alone in the trunk of her own car, which defendant had
set on fire.

After reviewing the evidence presented at trial, in the light most
favorable to the State, we conclude that there was substantial evi-
dence for the jury to conclude that the victim was subjected to
both physical and psychological torture beyond that present in most
first-degree murders. Therefore, the trial court did not err in sub-
mitting the (e)(9) aggravating circumstance. This assignment of error
is overruled.

Defendant’s sixteenth assignment of error is that the trial court
erred in failing to dismiss defendant’s murder indictment because the
indictment failed to specifically allege each element of first-degree
murder. This Court has repeatedly held contrary to defendant’s posi-
tion. See State v. Hunt, 357 N.C. 257, 582 S.E.2d 593, cert. denied, 539
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U.S. 985, 156 L. Ed. 2d 702 (2003); State v. Braxton, 3562 N.C. 158, 531
S.E.2d 428 (2000), cert. denied, 531 U.S. 1130, 148 L. Ed. 2d 797
(2001); State v. Wallace, 351 N.C. 481, 528 S.E.2d 326, cert. denied,
531 U.S. 1018, 148 L. Ed. 2d 498 (2000). We have considered defend-
ant’s argument on this issue and find no reason to depart from our
previous holdings. This assignment of error is overruled.

Defendant’s seventeenth assignment of error is that the trial court
committed plain error by instructing the jury, according to the pattern
jury instructions, that unanimity was required for any answer to
Issues I, III, and IV on the “Issues and Recommendation as to
Punishment” form. As to Issue I, the trial court instructed the jury
that it must be unanimous in its findings regarding the existence of
aggravating circumstances. As to Issue III, the trial court instructed
the jury that it must be unanimous in its decision as to whether the
mitigating circumstances found were insufficient to outweigh the
aggravating circumstances found by the jury. Finally, as to Issue IV,
the trial court instructed the jury that if it unanimously determined
that the mitigating circumstances were insufficient to outweigh the
aggravating circumstances, it must then be unanimous in its decision
as to whether the aggravating circumstances were sufficient to
impose the death penalty. This Court has previously considered argu-
ments regarding these jury instructions and has held contrary to
defendant’s position. See State v. DeCastro, 342 N.C. 667, 467 S.E.2d
653, cert. denied, 519 U.S. 896, 136 L. Ed. 2d 170 (1996); State v.
McLaughlin, 341 N.C. 426, 462 S.E.2d 1 (1995), cert. denied, 516 U.S.
1133, 133 L. Ed. 2d 879 (1996); State v. McCarver, 341 N.C. 364, 462
S.E.2d 25 (1995), cert. denied, 517 U.S. 1110, 134 L. Ed. 2d 482 (1996).
We have considered defendant’s argument on this issue and find no
reason to depart from our previous holdings. This assignment of error
is overruled.

Defendant’s eighteenth assignment of error is that the trial court
erred by instructing the jury, according to the pattern jury instruc-
tions, that it had a duty to recommend a death sentence if it deter-
mined that mitigating circumstances were insufficient to outweigh
aggravating circumstances and that the aggravating circumstances
were sufficiently substantial to warrant the death penalty. This Court
has previously held the pattern jury instruction at issue to be consti-
tutional. See State v. Skipper, 337 N.C. 1, 57, 446 S.E.2d 252, 283
(1994), cert. denied, 513 U.S. 1134, 130 L. Ed. 2d 895 (1995); State v.
McDougall, 308 N.C. 1, 26, 301 S.E.2d 308, 323-24, cert. denied, 464
U.S. 865, 78 L. Ed. 2d 173 (1983). We have considered defendant’s
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argument and see no reason to depart from our previous holdings.
This assignment of error is overruled.

Defendant’s nineteenth assignment of error is that the trial court
erred by instructing the jury regarding defendant’s burden of proof on
mitigating circumstances and argues that the instruction was uncon-
stitutionally vague due to the use of the term “satisfy.” This Court has
previously considered this argument and held contrary to defendant’s
position. See State v. Payne, 337 N.C. 505, 532-33, 448 S.E.2d 93, 109
(1994), cert. denied, 514 U.S. 1038, 131 L. Ed. 2d 292 (1995); Skipper,
337 N.C. at 58, 446 S.E.2d at 284. We have considered defendant’s
argument and see no reason to depart from our prior holdings. This
assignment of error is overruled.

Defendant’s twentieth assignment of error is that the trial court
erred by instructing the jury that it was to determine whether factu-
ally proven nonstatutory mitigating circumstances had actual miti-
gating value. Defendant contends that such an instruction allows the
jury to refuse to consider mitigating evidence in violation of the con-
stitutional requirement that a sentencer consider and give effect to all
mitigating evidence. However, nonstatutory mitigating circum-
stances, in and of themselves, do not have mitigating value as a mat-
ter of law. State v. Lee, 335 N.C. 244, 292, 439 S.E.2d 547, 572, cert.
dented, 513 U.S. 891, 130 L. Ed. 2d 162 (1994). This Court has previ-
ously held that such an instruction to the jury does not violate the
Constitution. See State v. Robinson, 336 N.C. 78, 117-18, 443 S.E.2d
306, 325 (1994), cert. denied, 513 U.S. 1089, 130 L. Ed. 2d 650 (1995);
State v. Hill, 331 N.C. 387, 417-18, 417 S.E.2d 765, 780 (1992), cert.
denied, 507 U.S. 924, 122 L. Ed. 2d 684 (1993). We have considered
defendant’s argument on this issue and see no reason to depart from
our earlier holdings. This assignment of error is overruled.

Defendant’s twenty-first assignment of error is that the trial court
erred by instructing the jury, according to the pattern jury instruc-
tions, on a definition of aggravation that was unconstitution-
ally broad. This Court has previously considered this issue and
ruled against defendant’s position. See Lee, 335 N.C. at 288-89, 439
S.E.2d at 570-71; State v. Hutchins, 303 N.C. 321, 350-51, 279 S.E.2d
788, 806-07 (1981). We have considered defendant’s argument and
see no reason to depart from our earlier holdings. This assignment of
error is overruled.

Defendant’s twenty-second assignment of error is that the trial
court erred in instructing the jury as to Issues III and IV on the “Issues
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and Recommendation as to Punishment” form that each juror “may”
consider mitigating circumstances found to exist in Issue II.
Defendant argues that these instructions made consideration of
proven mitigation discretionary rather than mandatory. This Court
has previously ruled that such instructions are not erroneous.
See Gregory, 340 N.C. at 418-19, 459 S.E.2d at 668-69; Lee, 335 N.C. at
286-87, 439 S.E.2d at 569-70. We have considered defendant’s argu-
ments and see no reason to depart from our prior holdings. This
assignment of error is overruled.

Defendant’s twenty-third assignment of error is that the trial
court erred by instructing the jury that each juror could only consider
at Issues III and IV the mitigating circumstances which that particu-
lar juror had found at Issue II. Defendant argues that this instruction
unconstitutionally precluded the full and free consideration of miti-
gating evidence. This Court has previously considered this argument
and ruled against defendant’s position. See Robinson, 336 N.C. at
120-21, 443 S.E.2d at 326-27; Lee, 335 N.C. at 287, 439 S.E.2d at 569-70.
We have considered defendant’s arguments and see no reason to
depart from our prior holdings. This assignment of error is overruled.

Defendant’s twenty-fourth assignment of error is that the North
Carolina death penalty statute is vague and overly broad, unconstitu-
tionally applied, and cruel and unusual punishment. This Court has
consistently held that North Carolina’s capital sentencing statute,
N.C.G.S. § 15A-2000, is constitutional on its face and as applied. See
State v. McKoy, 327 N.C. 31, 394 S.E.2d 426 (1990); State v. Barfield,
298 N.C. 306, 259 S.E.2d 510 (1979), cert. denied, 448 U.S. 907, 65
L. Ed. 2d 1137 (1980). We have reviewed defendant’s arguments and
find no reason to depart from our prior holdings. This assignment of
error is overruled.

[19] Having concluded that defendant’s trial and capital sentencing
proceeding were free of prejudicial error, we must now review the
record and determine: (1) whether the evidence supports the aggra-
vating circumstances found by the jury and upon which the sentenc-
ing court based its sentence of death; (2) whether the sentence was
imposed under the influence of passion, prejudice, or any other arbi-
trary factor; and (3) whether the sentence is “excessive or dispropor-
tionate to the penalty imposed in similar cases, considering both the
crime and the defendant.” N.C.G.S. § 15A-2000(d)(2) (2003).

After a thorough review of the record on appeal, briefs, and oral
arguments of counsel, we conclude that the evidence fully supports
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the aggravating circumstances found by the jury. Additionally, we
find no indication that the sentence of death in this case was im-
posed under the influence of passion, prejudice, or any other arbi-
trary factor. We therefore turn to our final statutory duty of propor-
tionality review.

We conduct a proportionality review “to eliminate the possibility
that a person will be sentenced to die by the action of an aberrant
jury.” Holden, 321 N.C. at 164-65, 362 S.E.2d at 537. In doing so, we
must look at both the defendant and the crime. State v. Watts, 357
N.C. 366, 379, 584 S.E.2d 740, 750 (2003), cert. denied, — U.S. —,
158 L. Ed. 2d 370 (2004). In the present case, defendant was found
guilty of first-degree murder, first-degree kidnapping, and burning of
personal property. Following a capital sentencing proceeding, the
jury found the existence of five aggravating circumstances: (1)
defendant had been previously convicted of a felony involving the
use or threat of violence, N.C.G.S. § 156A-2000(e)(3); (2) the murder
was committed for the purpose of avoiding lawful arrest, N.C.G.S.
§ 156A-2000(e)(4); (3) the murder was committed while defendant
was engaged in the commission of a first-degree kidnapping, N.C.G.S.
§ 15A-2000(e)(5); (4) the murder was committed for pecuniary gain,
N.C.G.S. § 15A-2000(e)(6); and (5) the murder was especially heinous,
atrocious, or cruel, N.C.G.S. § 156A-2000(e)(9).

The trial court submitted five statutory mitigating circumstances
to the jury, including the “catchall” statutory mitigating circumstance,
N.C.G.S. § 15A-2000()(9). However, the jury found only two statutory
mitigating circumstances to exist: that the murder was committed
while defendant was under the influence of mental or emotional dis-
turbance, N.C.G.S. § 15A-2000(f)(2); and defendant’s age at the time
of the crime, N.C.G.S. § 15A-2000(f)(7). The trial court additionally
submitted ten nonstatutory mitigating circumstances, of which the
jury found six to exist: (1) a lack of adequate role modeling during
defendant’s formative years contributed to defendant’s acceptance of
peer pressure in forming his opinions and shaping his behavior; (2)
defendant was intoxicated, reducing his ability to make appropriate
judgments; (3) defendant has a desire to correct his deficiencies and
make a positive contribution to society in the future; (4) defendant
was negatively affected as a young teen by the family trauma caused
by his father; (5) defendant had a chaotic and unstable home life lack-
ing in parental guidance; and (6) defendant changed and began acting
tough when his father entered into his life.
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We begin our proportionality review by comparing this case to
the eight cases where this Court has determined the sentence of
death to be disproportionate. See State v. Kemmerlin, 356 N.C. 446,
573 S.E.2d 870 (2002); Benson, 323 N.C. 318, 372 S.E.2d 517; State v.
Stokes, 319 N.C. 1, 352 S.E.2d 653 (1987); State v. Rogers, 316 N.C.
203, 341 S.E.2d 713 (1986), overruled on other grounds by State v.
Gaines, 345 N.C. 647, 483 S.E.2d 396, cert. denied, 522 U.S. 900, 139
L. Ed. 2d 177 (1997), and by Vandiver, 321 N.C. 570, 364 S.E.2d 373;
State v. Young, 312 N.C. 669, 325 S.E.2d 181 (1985); State v. Hill, 311
N.C. 465, 319 S.E.2d 163 (1984); State v. Bondurant, 309 N.C. 674, 309
S.E.2d 170 (1983); and State v. Jackson, 309 N.C. 26, 305 S.E.2d 703
(1983). After careful review, we conclude that this case is not sub-
stantially similar to any case in which this Court has previously found
the death penalty disproportionate.

In conducting a proportionality review, we must also compare
this case with prior cases where this Court has found the death
penalty to be proportionate. Haselden, 357 N.C. at 31, 577 S.E.2d at
613. First, defendant was convicted on the basis of malice, premedi-
tation and deliberation and under the felony murder rule. “ “The find-
ing of premeditation and deliberation indicates a more cold-blooded
and calculated crime.” ” Id. at 30, 577 S.E.2d at 612 (quoting State v.
Artis, 325 N.C. 278, 341, 384 S.E.2d 470, 506 (1989), judgment vacated
on other grounds, 494 U.S. 1023, 108 L. Ed. 2d 604 (1990)). This Court
has repeatedly noted that “ ‘a finding of first-degree murder based on
theories of premeditation and deliberation and of felony murder is
significant.” ” State v. Carroll, 356 N.C. 526, 554-55, 573 S.E.2d 899,
917 (2002) (quoting Bone, 354 N.C. at 22, 550 S.E.2d at 495), cert.
denied, 539 U.S. 949, 156 L. Ed. 2d 640 (2003).

Further, defendant was convicted of two additional crimes
against the victim: first-degree kidnapping and burning of personal
property. The jury found five aggravating circumstances in this
case, including that the murder was committed during the commis-
sion of a first-degree kidnapping, N.C.G.S. § 156A-2000(e)(5), and that
the murder was especially heinous, atrocious, or cruel, N.C.G.S.
§ 15A-2000(e)(9). This Court has previously determined that the
(e)(b) and (e)(9) aggravating circumstances are sufficient, standing
alone, to sustain a death sentence. See Haselden, 357 N.C. at 30, 577
S.E.2d at 612; State v. Bacon, 337 N.C. 66, 110 n.8, 446 S.E.2d 542, 566
n.8 (1994), cert. denied, 513 U.S. 1159, 130 L. Ed. 2d 1083 (1995).

Upon comparison of the present case with those in which we
have previously conducted a proportionality review, we conclude that
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this case is more similar to cases in which this Court has found the
sentence of death proportionate than to those in which this Court has
found the sentence of death disproportionate.

The inquiry into proportionality does not, however, end here. The
similarities between this case and prior cases in which a sentence of
death was found proportionate “merely serves as an initial point of
inquiry.” State v. Daniels, 337 N.C. 243, 287, 446 S.E.2d 298, 325
(1994), cert. denied, 513 U.S. 1135, 130 L. Ed. 2d 895 (1995). The final
decision of whether a death sentence is disproportionate “ultimately
rest[s] upon the ‘experienced judgments’ of the members of this
Court.” Green, 336 N.C. at 198, 443 S.E.2d at 47. Therefore, having
thoroughly reviewed the entire record in this matter, and based upon
the characteristics of defendant and his crime, we cannot conclude as
a matter of law that the sentence of death in this case is dispropor-
tionate or excessive.

Accordingly, we hold that defendant received a fair trial and cap-
ital sentencing proceeding, free of prejudicial error.

NO ERROR.

ANNETTE EVANS, As GUARDIAN Ap LiteM FOR TYRONE HORTON v. HOUSING
AUTHORITY OF THE CITY OF RALEIGH, NORTH CAROLINA

No. 216PA03
(Filed 7 October 2004)

1. Immunity— governmental—public housing authority—gov-
ernmental function

A public housing authority created and operated pursuant to
N.C.G.S. Ch. 157, like other municipal corporations, is entitled to
immunity in tort and contract for acts undertaken by its agents
and employees in the exercise of its governmental functions, but
not for any proprietary functions it may undertake.

2. Immunity— governmental—public housing authority

A public housing authority performs a governmental function
in providing housing for low and moderate income families and is
entitled to rely on the doctrine of governmental immunity.
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3. Immunity— governmental—public housing authority—
waiver—purchase of liability insurance

A Chapter 157 housing authority has statutory authority to
accept liability for its governmental functions by the purchase of
insurance, and thus, can waive its sovereign immunity.

4. Immunity— governmental—public housing authority—
remand of order denying motion to dismiss

The trial court’s order denying defendant public housing
authority’s motion to dismiss plaintiff’s claims arising from the
use of lead paint on grounds of sovereign or governmental immu-
nity is remanded, because: (1) the order did not contain findings
of fact or conclusions of law; and (2) our Supreme Court is unable
to discern whether the ruling below was premised upon defend-
ant’s insurance coverage.

On discretionary review pursuant to N.C.G.S. § 7A-31, prior to a
determination by the Court of Appeals, of an order entered 9 January
2003 by Judge Narley L. Cashwell in Superior Court, Wake County.
Heard in the Supreme Court 13 October 2003.

Stubbs & Perdue, PA., by J. Michael Malone, for plaintiff-
appellee.

Francis & Austin, PLLC, by Charles T. Francis and Alan D.
Woodlief, Jr., for defendant-appellant.

Ward and Smith, PA., by David L. Ward, Jr., for Eastern
Carolina Regional Housing Authority, Mid-East Regional
Housing Authority, and Washington Housing Authority,
amict curiae.

EDMUNDS, Justice.

Plaintiff Tyrone Horton was born on 3 June 1992. On 18 June
2002, through his guardian ad litem, plaintiff filed the instant action
in Wake County Superior Court. According to the allegations in the
Complaint, defendant Housing Authority of the City of Raleigh, North
Carolina owned and operated the property where plaintiff resided
with his family from his birth until on or about 1 February 1996. The
paint present in defendant’s property was manufactured and sold
before 1978 and contained greater than 0.5% lead by weight. When
plaintiff’s family leased the premises from defendant, paint dust and
chips found at the home raised the lead hazard to levels exceeding the
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standards in the North Carolina Administrative Code and the North
Carolina General Statutes. Although defendant promised to repair the
premises, no such repairs were undertaken. Plaintiff suffered lead
poisoning, resulting in severe injuries.

After setting out these allegations in his Complaint, plaintiff pled
numerous causes of action: (1) violation of the North Carolina
Residential Rental Agreements Act, N.C.G.S. §§ 42-38 to -46; (2)
breach of the implied warranty of habitability; (3) breach of the
express warranty that the premises would be maintained in a fit
and habitable condition; (4) negligence; (5) negligence per se; and
(6) unfair and deceptive trade practices. Plaintiff also sought pu-
nitive damages.

On 19 August 2002, defendant filed a motion to dismiss. In its
motion, defendant claimed that, pursuant to Rule 12(b)(2) of the
North Carolina Rules of Civil Procedure, the court did not have per-
sonal jurisdiction over defendant. In the alternative, defendant con-
tended that, pursuant to Rule 12(b)(1) of the North Carolina Rules of
Civil Procedure, the court did not have subject matter jurisdiction
over the case. Specifically, defendant alleged that it was organized in
accordance with Chapter 157 of the North Carolina General Statutes,
was invested with a governmental function, and was shielded from
liability by sovereign or governmental immunity. Defendant further
alleged that, to the extent it could waive its immunity pursuant to
N.C.G.S. § 160A-485, it had not purchased insurance or participated in
a risk retention pool that provided coverage for the claims asserted
by plaintiff.

Defendant’s motion was heard during the 16 December 2002 term
of Wake County Superior Court. After considering the arguments of
counsel and reviewing the pleadings and various documents and
exhibits submitted by the parties, the trial court determined that
“[d]efendant’s Motion to Dismiss based on sovereign or governmental
immunity should be denied.” On 5 February 2003, defendant filed a
notice of appeal to the North Carolina Court of Appeals. See Mabrey
v. Smith, 144 N.C. App. 119, 121, 548 S.E.2d 183, 185 (denial of motion
to dismiss based on governmental immunity immediately appeal-
able), disc. rev. denied, 354 N.C. 219, 554 S.E.2d 340 (2001). On 22
April 2003, defendant petitioned for discretionary review by this
Court prior to determination by the Court of Appeals, and on 1 May
2003, plaintiff filed a response asking that defendant’s petition be
allowed, with modifications. On 21 August 2003, this Court allowed
defendant’s petition as submitted.



IN THE SUPREME COURT 53

EVANS v. HOUSING AUTH. OF CITY OF RALEIGH
[359 N.C. 50 (2004)]

[1] In reviewing the action of the trial court, we must first consider
whether defendant is entitled to any form of immunity. “Under the
doctrine of sovereign immunity, the State is immune from suit absent
waiver of immunity. Under the doctrine of governmental immunity, a
county is immune from suit for the negligence of its employees in the
exercise of governmental functions absent waiver of immunity.”
Meyer v. Walls, 347 N.C. 97, 104, 489 S.E.2d 880, 884 (1997) (citations
omitted). These immunities do not apply uniformly. The State’s sov-
ereign immunity applies to both its governmental and proprietary
functions, while the more limited governmental immunity covers only
the acts of a municipality or a municipal corporation committed pur-
suant to its governmental functions. Guthrie v. N.C. State Ports
Auth., 307 N.C. 522, 533, 299 S.E.2d 618, 624 (1983); Orange Cty. v.
Heath, 282 N.C. 292, 294, 192 S.E.2d 308, 309-10 (1972).

A public housing authority created and operated pursuant to
Chapter 157 of the North Carolina General Statutes is a municipal
corporation. See Jackson v. Hous. Auth. of High Point, 316 N.C. 259,
262, 341 S.E.2d 523, 525 (1986) (citing Cox v. City of Kinston, 217
N.C. 391, 8 S.E.2d 252 (1940); Wells v. Hous. Auth. of Wilmington, 213
N.C. 744, 197 S.E. 693 (1938)). While a municipal corporation has
immunity for acts committed in its governmental capacity, see
Orange Cty., 282 N.C. at 294, 192 S.E.2d at 309-10, “when a municipal
corporation undertakes functions beyond its governmental and
police powers and engages in business in order to render a public
service for the benefit of the community for a profit, it becomes sub-
ject to liability for contract and in tort as in case of private corpora-
tions,” Town of Grimesland v. City of Washington, 234 N.C. 117, 123,
66 S.E.2d 794, 798 (1951). Although defendant housing authority is
somewhat different from a city or a county, in that it exists for the
specific purpose of creating and maintaining affordable, safe, and
sanitary housing for low and moderate income renters, we see no rea-
son why it should be treated differently from other municipal corpo-
rations as to immunity issues. Accordingly, defendant, like other
municipal corporations, is entitled to immunity in tort and con-
tract for acts undertaken by its agents and employees in the exercise
of its governmental functions, but not for any proprietary functions it
may undertake.

[2] We next consider whether defendant performs a governmental or
proprietary function in providing housing for low and moderate
income families. This Court has defined the difference between these
functions as follows:
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Any activity of the municipality which is discretionary, politi-
cal, legislative or public in nature and performed for the public
good in behalf of the State, rather than for itself, comes within the
class of governmental functions. When, however, the activity is
commercial or chiefly for the private advantage of the compact
community, it is private or proprietary.

Millar v. Town of Wilson, 222 N.C. 340, 341, 23 S.E.2d 42, 44 (1942).
We have provided various tests for determining into which category a
particular activity falls, but have consistently recognized one guiding
principle: “[G]enerally speaking, the distinction is this: If the under-
taking of the municipality is one in which only a governmental agency
could engage, it is governmental in nature. It is proprietary and ‘pri-
vate’ when any corporation, individual, or group of individuals could
do the same thing.” Britt v. City of Wilmington, 236 N.C. 446, 451, 73
S.E.2d 289, 293 (1952). The difficulties of applying this principle have
been noted. See, e.g., Sides v. Cabarrus Mem’'l Hosp., Inc., 287 N.C.
14, 22, 213 S.E.2d 297, 302 (1975); Koontz v. City of Winston-Salem,
280 N.C. 513, 528, 186 S.E.2d 897, 907 (1972); Hare v. Butler, 99 N.C.
App. 693, 698, 394 S.E.2d 231, 235, disc. rev. denied, 327 N.C. 634, 399
S.E.2d 121 (1990).

Plaintiff argues that operation of a housing authority is a propri-
etary function, citing the Court of Appeals opinion in Jackson v.
Hous. Auth. of High Point, 73 N.C. App. 363, 326 S.E.2d 295 (1985).
Therefore, plaintiff contends, because the Housing Authorities Law
does not specifically provide for immunity, a housing authority is
liable to the same extent as a private individual or a corporation.
However, when this Court affirmed Jackson, we considered only lia-
bility for punitive damages and noted that “[n]o question has been
raised on this appeal about the general immunity of a municipal cor-
poration from any liability in tort resulting from negligence in per-
forming a governmental function, in the absence of waiver of immu-
nity by the purchase of liability insurance.” 316 N.C. at 262, 341 S.E.2d
at 525. Accordingly, the language in the Court of Appeals opinion
upon which plaintiff relies is not binding on this Court.

One of the tests that courts have employed to differentiate
between governmental and proprietary functions is whether or not a
fee is charged for the service. A fee suggests that an activity is pro-
prietary, see Sides, 287 N.C. at 22-23, 213 S.E.2d at 302-03, particularly
if a profit results, see Schmidt v. Breeden, 134 N.C. App. 248, 255, 517
S.E.2d 171, 174-75 (1999). However, a housing authority operating
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pursuant to Chapter 157 may charge rent to low and moderate income
tenants only “at rentals within the financial reach of such persons.”
N.C.G.S. § 157-29(b)(2) (2003); see also id. § 157-9.1 (2003). In addi-
tion, “[nJo housing authority may construct or operate its housing
projects so as to provide revenues for other activities of the city.”
Id. § 157-29(a). According to the record, defendant operates at a net
loss unless operating subsidies from the federal government are con-
sidered. Therefore, we do not believe defendant’s charging of rent to
tenants is dispositive.

We find that the language of the Housing Authorities Law, see
id. §§ 157-1 to -39.87 (2003), when considered with the prior hold-
ings of this Court, provides useful direction. In affirming the consti-
tutionality of the progenitor of the current Housing Authorities Law,
see id. § 1567-30 (2003), we determined that the original Act invested
a housing authority with a governmental function. Wells, 213 N.C. at
749, 197 S.E. at 696-97. This Court has never retreated from that hold-
ing. Cox, 217 N.C. at 394, 8 S.E.2d at 255 (The holding in Wells was
“couched in language as clear and concise as we could employ.”).
See also Martin v. N.C. Hous. Corp., 277 N.C. 29, 45, 175 S.E.2d
665, 674 (1970); c¢f. Carter v. City of Greensboro, 249 N.C. 328, 333,
106 S.E.2d 564, 568-69 (1959) (City housing project that was not
created and operated pursuant to Chapter 157 and that generated
“substantial financial returns” for the city engaged in a proprietary
function.). In enacting the current Housing Authorities Law, the
General Assembly declared

that unsanitary or unsafe dwelling accommodations exist in
urban and rural areas throughout the State . . . ; that these condi-
tions cannot be remedied by the ordinary operation of private
enterprise; that the . . . providing of safe and sanitary dwelling
accommodations for persons of low income are public uses and
purposes for which public money may be spent and private
property acquired; . . . and that the necessity for the provisions
hereinafter enacted is hereby declared as a matter of legislative
determination to be in the public interest.

N.C.G.S. § 1567-2(a) (2003) (emphasis added). This statutory indica-
tion that the provision of low and moderate income housing is a gov-
ernmental function is consistent both with our determination in
Millar that an “activity of the municipality which is . . . public in
nature and performed for the public good in behalf of the State . . .
comes within the class of governmental functions,” 222 N.C. at 341, 23
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S.E.2d at 44, and with the earlier holdings cited above. Accordingly,
we reaffirm that a housing authority organized in accordance with
the provisions of Chapter 157 of the North Carolina General Statutes
provides a governmental function and is entitled to rely on the doc-
trine of governmental immunity.

[3] We must next determine whether defendant waived its immun-
ity. Plaintiff argues that, pursuant to N.C.G.S. § 160A-485(a), de-
fendant’s purchase of liability insurance constituted a waiver.
That statute provides that “[a]ny city is authorized to waive its immu-
nity from civil liability in tort by the act of purchasing liability insur-
ance.” N.C.G.S. § 160A-485(a) (2003). However, “[t]he term ‘city’
does not include counties or municipal corporations organized for a
special purpose.” Id. § 160A-1(2) (2003). As noted above, defendant
housing authority was organized for the special purpose of pro-
viding housing for low and moderate income renters. See also
Carolinas Chapter NECA, Inc. v. Hous. Auth. of Charlotte, 29 N.C.
App. 755, 756, 225 S.E.2d 653, 653-54 (1976). Accordingly, the provi-
sions of Chapter 160A of the North Carolina General Statutes, and
specifically section 160A-485(a), do not control whether or not
defendant had legal capacity to waive its immunity by purchasing
liability insurance.

Turning instead to the statute setting out the powers of a housing
authority, we observe that such an authority has the statutory power
“to sue and be sued.” N.C.G.S. § 157-9(a) (2003). We have held that
this power, standing alone, does not necessarily act as a waiver of
immunity. Guthrie, 307 N.C. at 537-38, 299 S.E.2d at 627. In that case,
we concluded that “[t]he State of North Carolina ha[d] not given its
consent for the Ports Authority to be sued in the courts of the State,”
id. at 538, 299 S.E.2d at 627, despite the Ports Authority’s statutory
power to “sue and be sued,” N.C.G.S. § 143B-454(a)(1) (2003). We
explained that

[s]tatutory authority to “sue or be sued” is not always construed
as an express waiver of sovereign immunity and is not dispositive
of the immunity defense when suit is brought against an agency
of the State. . ..

We conclude that the language of the State Tort Claims Act
and G.S. § 143-454(1), vesting the Ports Authority with authority
to sue or be sued, when read together, evidence a legislative
intent that the Authority be authorized to sue as plaintiff in its
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own name in the courts of the State but contemplates that all tort
claims against the Authority for money damages will be pursued
under the State Tort Claims Act.!

Guthrie, 307 N.C. at 538, 299 S.E.2d at 627 (citations omitted).
However, unlike the Ports Authority, see N.C.G.S. § 143B-454 (2003);
Guthrie, 307 N.C. at 529-32, 299 S.E.2d at 622-23, a housing au-
thority is given the additional authority “to insure or provide for the
insurance of the property or operations of the authority against
such risks as the authority may deem advisable.” N.C.G.S. § 1567-9(a).
When these provisions of N.C.G.S. § 1567-9(a) are read together, we
believe they establish that the General Assembly foresaw the
possibility that tenants would sue a housing authority in tort and
intended that housing authorities have the power to waive their
tort immunity through the purchase of liability insurance.
Accordingly, we hold that a Chapter 157 housing authority has
statutory authority to accept liability for its governmental functions
by the purchase of insurance.

[4] The final issue is whether the insurance purchased by defendant
applied to the injuries alleged by plaintiff. Generally, a municipality
waives its immunity only to the extent of the insurance obtained.
Seibold v. City of Kinston, 268 N.C. 615, 621, 151 S.E.2d 654, 658
(1966); see also N.C.G.S. § 1563A-435(a) (2003) (purchase of liability
insurance waives county’s governmental immunity to the extent of
the coverage); N.C.G.S. § 160A-485(a) (city’s waiver of immunity from
civil liability in tort by purchase of insurance limited to extent city
indemnified by insurance contract). Again, we see no reason why
this principle should not apply to other municipal corporations,
including defendant. Defendant argues that specific terms in its insur-
ance policies excluded coverage for any harm to residents arising
from the use of lead paint. Because the trial court’s order denying
defendant’s motion to dismiss on grounds of sovereign or govern-
mental immunity did not contain findings of fact or conclusions of
law, see N.C.G.S. § 1A-1, Rule 52(a)(2) (2003), we are unable to
discern whether the ruling below was premised upon defendant’s
insurance coverage. Accordingly, we remand to the trial court for a
determination of whether defendant waived its immunity as to the
claims asserted by plaintiff.

1. We do not believe that any difference between the phrases “sue and be sued,”
found in both N.C.G.S. § 143-454(a)(1) and N.C.G.S. § 157-9, and “sue or be sued,” as
used in Guthrie, is significant to the case at bar.
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Remanded for further proceedings not inconsistent with this
opinion.

REMANDED.

CHRISTOPHER YOUNG v. GREAT AMERICAN INSURANCE COMPANY OF NEW
YORK, NATIONAL UNION FIRE INSURANCE COMPANY OF PITTSBURGH,
PENNSYLVANIA, CITY OF FAYETTEVILLE, APRIL S. WORTHAM, OPHELIA
PECHIE, axp SHANNON STECK PEELE

No. 54A04
(Filed 7 October 2004)

Insurance— law enforcement liability policy—sexual assaults
by officer
The decision of the Court of Appeals in this case is reversed
for the reason stated in the dissenting opinion in the Court of
Appeals that a law enforcement liability insurance policy did not
provide coverage for sexual assaults by a police officer after traf-
fic stops and an accident investigation because the officer did not
commit the sexual assaults “while performing law enforcement
duties” as required for coverage under the policy.

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a
divided panel of the Court of Appeals, 162 N.C. App. 87, 590 S.E.2d 4
(2004), reversing an order and judgment entered 6 August 2002 by
Judge James F. Ammons, Jr. in Superior Court, Cumberland County.
Heard in the Supreme Court 15 September 2004.

Cranfill, Sumner & Hartzog, L.L.P., by Susan K. Burkhart, for
defendant-appellant Great American Insurance Company.

White & Stradley, LLP, by J. David Stradley, for defendant-

appellees April S. Wortham, Ophelia Pechie, and Shannon Steck

Peele.

PER CURIAM.

For the reasons stated in the dissenting opinion, we reverse the
decision of the Court of Appeals.

REVERSED.
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STEVEN M. FISHER, GUARDIAN Ap LiTEM FOR RHONDA CHILDS, A MmiNOR v. HOUSING
AUTHORITY OF THE CITY OF KINSTON, NORTH CAROLINA

No. 94PA03
(Filed 7 October 2004)

On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani-
mous decision of the Court of Appeals, 155 N.C. App. 189, 573 S.E.2d
678 (2002), reversing an order granting summary judgment to defend-
ant entered 27 June 2001 by Judge Benjamin G. Alford in Superior
Court, Lenoir County. Heard in the Supreme Court 13 October 2003.

Donaldson & Black, PA., by Phyllis Lile-King, for plaintiff-
appellee.

Wyrick Robbins Yates & Ponton, LLP, by K. Edward Greene; and
White & Allen, PA., by Matthew S. Sullivan, for defendant-
appellant.

Mast, Schulz, Mast, Mills, Stem & Johnson, PA., by Bradley N.
Schulz, on behalf of the North Carolina Academy of Trial
Lawyers, amicus curiae.

Crossley, McIntosh, Prior & Collier, by Clay A. Collier, on behalf
of the North Carolina Association of Defense Attorneys, amicus
curiae.

PER CURIAM.

Pursuant to this Court’s opinion in Evans v. Hous. Auth. of
Raleigh, — N.C. —, — S.E.2d —— (Oct. 7, 2004) (No. 216PA03), the
decision of the Court of Appeals is reversed and remanded.

REVERSED AND REMANDED.
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STATE OF NORTH CAROLINA v. MICHAEL KEITH HOLDEN

No. 574PA03
(Filed 7 October 2004)

On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani-
mous decision of the Court of Appeals, 160 N.C. App. 503, 586 S.E.2d
513 (2003), setting aside judgments entered upon defendant’s con-
viction of two counts of first-degree statutory rape of a child under
thirteen years of age by Judge Jerry R. Tillett on 16 January 2002 in
Superior Court, Gates County, and awarding defendant a new trial.
Heard in the Supreme Court on 14 September 2004.

Roy Cooper, Attorney General, by Amy C. Kunstling, Assistant
Attorney General, for the State-appellant.

Rudolph A. Ashton, III and Kirby H. Smith, III for defendant-
appellee.

Thomas F. Loflin, I1I and Seth H. Jaffe, Managing Attorney, on
behalf of American Civil Liberties Union of North Carolina
Legal Foundation, Inc., amicus curiae.

PER CURIAM.

The members of the Court are equally divided, with three mem-
bers voting to affirm and three members voting to reverse the deci-
sion of the Court of Appeals.! Accordingly, the decision of the Court
of Appeals is left undisturbed and stands without precedential
value. See Crawford v. Commercial Union Midwest Ins. Co., 356
N.C. 609, 572 S.E.2d 781 (2002); Robinson v. Byrd, 356 N.C. 608,
572 S.E.2d 781 (2002).

AFFIRMED.

1. At the time this case was heard and decided, the Court consisted of only six
members, due to the retirement of Associate Justice Orr on 31 July 2004.
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STATE v. ALSTON
[359 N.C. 61 (2004)]

STATE OF NORTH CAROLINA v. WILLARD LAVELL ALSTON

No. 19A04
(Filed 7 October 2004)

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a
divided panel of the Court of Appeals, 161 N.C. App. 367, 588 S.E.2d
530 (2003), finding no prejudicial error in the judgment entered 4
September 2002 by Judge Clifton W. Everett, Jr. in Superior Court,
Wilson County. Heard in the Supreme Court 15 September 2004.

Roy Cooper, Attorney General, by M. Elizabeth Guzman,
Assistant Attorney General, for the State.

Angela H. Brown for defendant-appellant.

PER CURIAM.

The members of the Court were equally divided, with three mem-
bers voting to affirm and three members voting to reverse the deci-
sion of the Court of Appeals.! Accordingly, the decision of the Court
of Appeals is left undisturbed and stands without precedential
value. See Crawford v. Commercial Union Midwest Ins. Co., 356
N.C. 609, 572 S.E.2d 781 (2002); Robinson v. Byrd, 356 N.C. 608, 572
S.E.2d 781 (2002).

AFFIRMED.

1. At the time this case was heard and decided, the Court consisted of only six
members, due to the retirement of Associate Justice Orr on 31 July 2004.
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IN RE ESTATE OF MOORE
[359 N.C. 62 (2004)]

IN THE MATTER OF: THE ESTATE OF ROBERT L. MOORE, JR., INCOMPETENT

No. 534PA03
(Filed 7 October 2004)

On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani-
mous decision of the Court of Appeals, 160 N.C. App. 85, 584 S.E.2d
807 (2003), reversing an order entered by Judge Howard E. Manning,
Jr. on 7 June 2002 in Superior Court, Wake County, and remanding for
re-computation of guardianship commissions. Heard in the Supreme
Court 13 September 2004.

Law Office of Michael W. Patrick, by Michael W. Patrick, for
petitioner-appellee.

Boyce & Isley, PL.L.C., by G. Eugene Boyce; and Bailey &
Dixon, L.L.P., by Gary S. Parsons and Jennifer D. Maldonado,
Sfor respondent-appellant.

PER CURIAM.

DISCRETIONARY REVIEW IMPROVIDENTLY ALLOWED.
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STATE v. LOCKLEAR
[359 N.C. 63 (2004)]

STATE OF NORTH CAROLINA v. BUDDY LEE LOCKLEAR

No. 504A03
(Filed 7 October 2004)

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a
divided panel of the Court of Appeals, 159 N.C. App. 588, 583 S.E.2d
726 (2003), finding no error in the judgments entered 9 May 2002 by
Judge Jay D. Hockenbury in Superior Court, Onslow County. Heard in
the Supreme Court 13 September 2004.

Roy Cooper, Attorney General, by Patricia A. Duffy, Assistant
Attorney General, for the State.

Duncan B. McCormick for defendant-appellant.
PER CURIAM.

AFFIRMED.
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ERWIN v. TWEED
[359 N.C. 64 (2004)]

WALTER CLARK ERWIN v. LENA LOWDERMILK TWEED

No. 499A03
(Filed 7 October 2004)

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a
divided panel of the Court of Appeals, 159 N.C. App. 579, 5683 S.E.2d
717 (2003), reversing an order and declaratory judgment signed 31
May 2002 by Judge James L. Baker, Jr. in Superior Court, Burke
County. Heard in the Supreme Court 13 September 2004.

Bryce Thomas & Associates, by Bryce O. Thomas, Jr., for
plaintiff-appellee.

Willardson, Lipscomb & Miller, L.L.P., by William F. Lipscomb,
Sfor unnamed defendant-appellant N.C. Farm Bureau Mutual
Insurance Company.

PER CURIAM.

AFFIRMED.
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PATAKY v. PATAKY
[359 N.C. 65 (2004)]

DIANA MAE PATAKY v. KENNETH PATAKY

No. 571A03
(Filed 7 October 2004)

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a
divided panel of the Court of Appeals, 160 N.C. App. 289, 585 S.E.2d
404 (2003), reversing and remanding an Order entered 30 November
2001 by Judge William L. Daisy in District Court, Guilford County. On
5 February 2004, the Supreme Court allowed discretionary review of
an additional issue. Heard in the Supreme Court 14 September 2004.

Nix & Cecil, by Lee M. Cecil, for plaintiff-appellant.
Joyce L. Terres for defendant-appellee.

PER CURIAM.

As to the appeal of right based on the dissenting opinion, we
affirm the majority decision of the Court of Appeals. We conclude
that the petition for discretionary review as to an additional issue was
improvidently allowed.

AFFIRMED; DISCRETIONARY REVIEW IMPROVIDENTLY
ALLOWED.
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CARROLL v. TOWN OF AYDEN
[359 N.C. 66 (2004)]

GLENN R. CARROLL, EMPLOYEE V. TOWN OF AYDEN, EMPLOYER, SELF-INSURED
(N.C. LEAGUE OF MUNICIPALITIES, SERVICING AGENT)
No. 611A03
(Filed 7 October 2004)

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a
divided panel of the Court of Appeals, 160 N.C. App. 637, 5686 S.E.2d
822 (2003), affirming an opinion and award entered by the North
Carolina Industrial Commission on 17 July 2002. Heard in the
Supreme Court 14 September 2004.

Stanley Law Firm, by Wade A. Stanley, for plaintiff-appellant.

Lewis & Roberts, PL.L.C., by Jack S. Holmes and Bryant D.
Paris, 111, for defendant-appellees.

PER CURIAM.

AFFIRMED.
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31
Addison v. Kye No. 413P04 Plt’s PDR Under N.C.G.S. § 7A-31 Denied
(COA03-1111) 10/06/04
Case below:
165 N.C. App. 543
Bruggeman v. No. 496A04 1. Defs’ NOA Based Upon a Dissent 1.
Meditrust Co., LLC (COA03-944)
Case below: 2. Defs’ PDR as to Additional Issues 2. —
165 N.C. App. 790 Under N.C.G.S. § 7A-31
3. Defs’ PWC to Review the Order of the |3.—
Superior Court and Decision of the North
Carolina COA (COA02-1613)
4. Joint Motion to Withdraw NOA, PDR 4. Allowed
and PWC and Dismiss Appeal 10/06/04
Cannon v. Day No. 398P04 Defs’ PDR Under N.C.G.S. § 7A-31 Denied
(COA03-704) 10/06/04
Case below:
165 N.C. App. 302
Crowder v. State No. 422P04 Plt’'s PWC to Review the Decision of the Denied
COA (COA02-509) 10/06/04
Case below:
157 N.C. App. 142
Freeman v. No. 354P04 1. Def’s PDR Under N.C.G.S. § 7A-31 1. Dismissed as
Crawford & Co. (COA03-921) moot
09/16/04
Case below:
164 N.C. App. 779 2. Joint Motion to Dismiss PDR 2. Allowed
09/16/04
Godfrey v. Res- No. 419P04 Def’s PDR Under N.C.G.S. § 7A-31 Denied
Care, Inc. (COA03-790 and 791) 10/06/04
Case below:
165 N.C. App. 68
Golds v. Golds No. 271P04 1. Def’s NOA Based Upon a Constitutional | 1. Dismissed
Question (COA03-472) ex mero motu
Case below: 10/06/04
164 N.C. App. 227
2. Def’s PDR Under N.C.G.S. § 7A-31 2. Denied
10/06/04
Hardee v. N.C. Bd. |No. 288P04 1. Petitioner’s Motion for Temporary Stay | 1. Stay
of Chiropractic (COA03-860) Dissolved
Exam’rs 10/06/04
Case below: 2. Petitioner’s Petition for Writ of 2. Denied
164 N.C. App. 628 Supersedeas 10/06/04
3. Petitioner’s PDR Under N.C.G.S. 3. Denied
§ 7TA-31 10/06/04
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31

Howlett v. CSB, No. 367P04 | Plts’ PDR Under N.C.G.S. § 7A-31 Denied
LLC (COA03-746) 10/06/04
Case below:

164 N.C. App. 715

In re Appeal of No. 475A04 1. Watauga County’s NOA Based Upona |1.—
Appalachian Constitutional Question (COA03-908)
Student Housing
Corp. 2. Appalachian Student Housing

Corporation’s Motion to Dismiss Appeal 2. Allowed
Case below: 10/06/04

165 N.C. App. 379

In re Appeal of No. 453P04 Franklin Smith Enterprises, Inc.’'s PDR Denied
Franklin Smith Under N.C.G.S. § 7A-31 (COA03-1000) 10/06/04
Enters., Inc.

Case below:
165 N.C. App. 705

In re Caldwell Cty. | No. 445P04 Petitioners’ (Hutchings and Wall) PDR Denied
Election Protest Under N.C.G.S. § 7A-31 (COA03-1177) 10/06/04

Case below:
165 N.C. App. 543

Inre JLK. No. 402P04 Respondent’s (G.K.) PDR Under N.C.G.S. |Denied
§ 7A-31 (COA03-421) 10/06/04
Case below:

165 N.C. App. 311

In re M.G. No. 076A04 | Appellee’s (Roberta Rhodes, Guardian Allowed
ad Litem) Motion to Dismiss Appeal on 08/31/04

Case below: the Ground that the Issues are Moot

162 N.C. App. 386 (COA02-1547)

In re M.L. No. 362P04 Respondent’s PDR Under N.C.G.S. § 7A-31 | Denied
(COA03-441) 10/06/04

Case below:

164 N.C. App. 779

Inre RT.W. No. 417PA04 | Petitioner’s (Orange County DSS) PDR Allowed
Under N.C.G.S. § 7TA-31 (COA03-728) 08/30/04
Case below:
165 N.C. App. 274 Consolidated
with 79PA04
for Oral

Argument
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31
Jones v. Davis No. 232A04 1. Plts’ (Jones, Southard, M\/M Bowers 1. —
and M/M Sammons) NOA Based Upon a
Case below: Dissent (COA03-594)
163 N.C. App. 628
2. Def’s (Surry County) PWC to Review 2. Allowed
the Decision of the COA 10/06/04
Larkin v. Larkin No. 452A04 1. Def’s NOA Based on a Dissent 1. —
Case below: 2. Def’s PDR as to Additional Issues 2. Denied
165 N.C. App. 390 (COA03-1091) 10/06/04
Leverette v. Batts No. 411P04 Defs’ PDR Under N.C.G.S. § 7A-31 Denied
Temp. Servs., Inc. (COA03-818) 10/06/04
Case below:
165 N.C. App. 328
McCormick v. No. 304P04 1. Plt’s Motion for Temporary Stay 1.Stay
Hanson Aggregates (COA03-630) Dissolved
Southeast, Inc. 08/20/04
Case below: 2. Plt’s Petition for Writ of Supersedeas 2. Denied
164 N.C. App. 459 08/20/04
3. Plt’s NOA Based Upon a Constitutional | 3. —
Question
4. Plt’s PDR Under N.C.G.S. § 7TA-31 4. Denied
08/20/04
5. Def’s Motion to Dismiss Appeal 5. Allowed
08/20/04
Miyares v. Forsyth | No. 478P04 | Plt’s PDR Under N.C.G.S. § 7A-31 Denied
Cty. (COA03-1278) 10/06/04
Case below:
165 N.C. App. 543
N.C. Indus. Capital, | No. 157P04 1. Def’s (West’s Charlotte Transfer & 1. Denied
LLC v. Rushing Storage, Inc.) Petition for Supersedeas 08/23/04
(COA03-274)
Case below:
163 N.C. App. 204 2. Def’s (West’s Charlotte Transfer & 2. Denied
Storage, Inc.) PDR Under N.C.G.S. § 7A-31 | 08/23/04
N.C. State Bar v. No. 341P04 1. Def’s NOA Based Upon a Constitutional | 1. —
Rogers Question (COA03-706)
Case below: 2. Def’s PDR Under N.C.G.S. § 7A-31 2. Denied
164 N.C. App. 648 10/06/04
3. N.C. State Bar’s Motion to Dismiss 3. Allowed
Appeal 10/06/04
4. Def’s Motion to Amend PDR 4. Denied

10/06/04
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IN THE SUPREME COURT

DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31
Pompano Masonry | No. 450PA04 | Def’s PDR Under N.C.G.S. § 7A-31 Allowed
Corp. v. HDR (COA03-43) 10/06/04
Architecture, Inc.

Case below:
165 N.C. App. 401
Sellers v. Libbey No. 309P04 1. Def. and Third-Party Administrator’s 1. Denied
Owens Ford Co. PDR Under N.C.G.S. § 7A-31 (COA03-1023)| 10/06/04
Case below: 2. PIt’s Conditional PDR Under N.C.G.S. 2. Dismissed as
164 N.C. App. 411 § 7TA-31 moot
10/06/04
State v. Abdullah No. 426P04 | Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA03-840) 10/06/04
Case below:
165 N.C. App. 543
State v. Allen No. 485PA04 | 1. AG’s Motion for Temporary Stay 1. Allowed
(COA03-1369) 09/23/04
Case below:
166 N.C. App. 139
2. AG’s Petition for Writ of Supersedeas 2. Allowed
09/23/04
3. AG’s PDR Under N.C.G.S. § 7A-31 3. Allowed
09/23/04
State v. Barnes No. 337P04 Def’s PDR Under N.C.G.S. § 7TA-31 Denied
(COA03-911) 10/06/04
Case below:
164 N.C. App. 598
State v. Blackwell No. 490PA04 | AG’s Motion for Temporary Stay Allowed
(COA03-793) 09/23/04
Case below: Stay Dissolved
166 N.C. App. 280 09/29/04
State v. Boston No. 463P04 1. AG’s Motion for Temporary Stay 1. Allowed
(COA03-932) 09/03/04
Case below: Stay Dissolved
165 N.C. App. 890 10/06/04
2. AG’s Petition for Writ of Supersedeas 2. Denied
10/06/04
3. AG’s PDR Under N.C.G.S. § 7A-31 3. Denied

10/06/04
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31
State v. Brunson No. 435P04 1. AG’s Motion for Temporary Stay 1. Allowed
08/23/04
Case below:
165 N.C. App. 667 2. AG’s Petition for Writ of Supersedeas |2. Denied
10/06/04
3. AG’s PDR Under N.C.G.S. § 7A-31 3. Denied
(COA03-240) 10/06/04
4. Motion by Def. to Lift Stay 4. Allowed
10/06/04
State v. Call No. 341A96-4 | Def’s PWC to Review the Order of the Denied
Superior Court 10/06/04
Case below:
Ash County
Superior Court
State v. Canupp No. 390P04 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA03-1428) 10/06/04
Case below:
165 N.C. App. 544
State v. Carter No. 409P04 1. Def’s NOA Based Upon a Substantial 1. —
Constitutional Question
Case below:
165 N.C. App. 275
2. Def’s PDR Under N.C.G.S. § 7TA-31 2. Denied
(COA03-318) 10/06/04
3. AG’s Motion to Dismiss Appeal 3. Allowed
10/06/04
State v. Clark No. 358P04 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA03-812) 10/06/04
Case below:
164 N.C. App. 780
State v. Cogdell No. 447P04 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA03-605) 10/06/04
Case below:
165 N.C. App. 368
State v. Daniels No. 340P04 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA03-450) 10/06/04
Case below:
164 N.C. App. 558
State v. Davis No. 109A98-2 | Def’s PWC to Review the Order of the Denied
Superior Court 10/06/04

Case below:
Buncombe County
Superior Court
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31

State v. Davis No. 436P04 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA03-647) 10/06/04
Case below:

165 N.C. App. 545

State v. Davis No. 466P04 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA03-463) 10/06/04
Case below:

165 N.C. App. 706

State v. Dennison No. 179A04 1. AG’s Petition for Writ of Supersedeas 1. Allowed

(COA02-1512) 10/06/04
Case below:
163 N.C. App. 375 2. AG’s NOA Based Upon a Dissent 2. —
3. Def’s Motion for Review Pursuant to 3. Denied
N.C. R. App. P. Rule 2—Motion to Bypass | 10/06/04
the COA as to Undecided Issue of
Insufficiency of Evidence
4. AG’s PDR as to Additional Issues 4. Allowed
10/06/04
State v. Harris No. 462P04 AG’s Motion for Temporary Stay Allowed
(COA03-916) 09/02/04
Case below:
165 N.C. App. 905
State v. Harrison No. 403P04 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA03-1362) 10/06/04
Case below:
165 N.C. App. 332
State v. Jackson No. 414P04 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA03-1086) 10/06/04

Case below:
165 N.C. App. 276

State v. Jackson No. 486P04 1. Def’s NOA Based Upon a Constitutional [ 1. —
Question (COA03-733)

Case below:
165 N.C. App. 763 2. Def’s PDR Under N.C.G.S. § 7A-31 2. Denied
10/06/04
3. AG’s Motion to Dismiss Appeal 3. Allowed

10/06/04
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31
State v. Jones No. 389PA04 |1. AG's Petition for Writ of Supersedeas
(COA02-1633) 1. Allowed
Case below: 10/06/04
165 N.C. App. 540
2. AG’s PDR Under N.C.G.S. § 7A-31 2. Allowed
10/06/04
3. Def’s Conditional PDR 3. Allowed
10/06/04
State v. Jones No. 399A04 1. Def’s NOA Based on a Substantial 1. —
Constitutional Question (COA03-590)
Case below:
165 N.C. App. 276 2. AG’s Motion to Dismiss Appeal 2. Allowed
10/06/04
State v. Lawrence No. 457PA04 | AG’s Motion for Temporary Stay Allowed
(COA03-614) Pending
Case below: Determination
165 N.C. App. 548 of the State’s
PDR
09/01/04
State v. McClelland | No. 479P04 Def’s PDR Under N.C.G.S. § 7A-31 Dismissed
(COAO01-327) 10/06/04
Case below:
146 N.C. App. 750
State v. Perkins No. 060A94-4 | Def’s Motion to Vacate Disproportionate |Denied
and Excessive Death Sentence 09/23/04
Case below:
Pitt County
Superior Court
State v. Perkins No. 060A94-5 [1. Def’s PWC to Review Order of Superior |1. Denied
Court 10/06/04
Case below:
Pitt County 2. Def’s Motion to Stay His 8 October 2. Denied
Superior Court 2004 Execution Date to Provide the Court |10/06/04
an Adequate Opportunity to Review Def’s
Petition
State v. Rehm No. 438P04 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA03-370) 10/06/04
Case below:
165 N.C. App. 547
State v. Rouse No. 120A92-4 | Def’s Motion for Relief Dismissed
10/06/04
Case below:
Randolph County
Superior Court
State v. Scanlon No. 480A99-5 | Def’s Petition for Writ of Prohibition Denied
08/18/04

Case below:
Durham County
Superior Court
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31
State v. Scarlett No. 456P04 1. Def’s NOA Based Upon a Constitutional [ 1. —
Question (COA03-1122)
Case below:
165 N.C. App. 547 2. Def’s PDR Under N.C.G.S. § 7A-31 2. Denied
10/06/04
3. AG’s Motion to Dismiss Appeal
3. Allowed
10/06/04
State v. Smith No. 407PA04 |1. AG’s Motion for Temporary Stay 1. Allowed
(COA03-758) 08/16/04
Case below:
165 N.C. App. 256 2. AG’s Petition for Writ of Supersedeas 2. Allowed
10/06/04
3. AG’s PDR Under N.C.G.S. § 7A-31 3. Allowed
10/06/04
State v. Speight No. 491PA04 |1. AG’s Motion for Temporary Stay 1. Allowed
(COA03-776) 09/23/04
Case below:
166 N.C. App. 106 2. AG’s Petition for Writ of Supersedeas 2. Allowed
09/23/04
3. AG’s PDR Under N.C.G.S. § 7TA-31 3. Allowed
09/23/04
State v. Tabor No. 248P04 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA03-752) 10/06/04
Case below:
164 N.C. App. 231
State v. Taylor No. 412P04 1. Def’s NOA Based on a Constitutional 1. —
Question (COA03-349)
Case below:
165 N.C. App. 278 2. Def’s PDR Under N.C.G.S. § 7A-31 2. Denied
10/06/04
3. AG’s Motion to Dismiss Appeal 3. Allowed
10/06/04
State v. Teeter No. 433P04 1. AG’s Motion for Temporary Stay 1. Allowed
(COA03-1013) 08/23/04
Case below: Stay Dissolved
165 N.C. App. 680 10/06/04
2. AG’s Petition for Writ of Supersedeas 2. Denied
10/06/04
3. AG’s PDR Under N.C.G.S. § 7A-31 3. Denied
10/06/04
State v. Trent No. 477PA04 | 1. AG’s Motion for Temporary Stay 1. Denied
(COA03-1019) 09/15/04
Case below:
166 N.C. App. 76 2. AG’s Petition for Writ of Supersedeas 2. Allowed

10/06/04
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31
State v. Valladares |No. 432P04 AG’s Motion for Temporary Stay Denied
(COA03-879) 08/23/04
Case below:
165 N.C. App. 598
Town of Highlands | No. 323P04 Defs’ PDR Under N.C.G.S. § 7A-31 Denied
v. Hendricks (COA03-55) 10/06/04
Case below: Martin, J.,
164 N.C. App. 474 recused
Trivette v. State No. 327P04 Plt’s PDR Under N.C.G.S. § 7A-31 Denied
Farm Mut. Auto. (COA03-986) 10/06/04
Ins. Co.
Case below:
164 N.C. App. 680
Vaughn v. Insulating | No. 394P04 Plt’'s PDR Under N.C.G.S. § 7TA-31 Denied
Servs. (COA03-781) 10/06/04
Case below:
165 N.C. App. 469
Whitt v. Harris No. 416A04 1. Def’s (Harris Teeter) NOA Basedona |[1.—
Teeter, Inc. Dissent (COA03-335)
Case below: 2. Def’s (Harris Teeter) PDR as to 2. Denied
165 N.C. App. 32 Additional Issues 10/06/04
Williams v. Haigler | No. 218P04 1. Defs’ NOA Based Upon a Constitutional | 1. —
Question (COA03-387)
Case below:
163 N.C. App. 614 2. Defs’ PDR Under N.C.G.S. § 7A-31 2. Denied
08/20/04
3. Plt’s Motion to Dismiss Appeal 3. Allowed
08/20/04

4. Plt’s Conditional PDR

4. Dismissed as
moot
08/20/04

Martin, J.
and
Wainwright,
J., recused
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31

Young v. Mastrom, | No. 500P04 Appellant’s (Young, Beith & Carpenter) Denied

Inc. PWC to Review the Decision of the COA | 10/06/04

_—— (COA03-762)

Beith v. Mastrom,

Inc.

Mastrom, Inc. v.

Carpenter

Case below:

165 N.C. App. 905

Zubaidi v. Earl L. No. 280P04 1. Defs’ NOA Based Upon a Constitutional | 1. —

Pickett Enters., Inc. Question (COA03-685)

Case below: 2. Defs’ PDR Under N.C.G.S. § 7A-31 2. Denied

164 N.C. App. 107 10/06/04
3. Plts’ Motion to Dismiss Appeal 3. Allowed

10/06/04
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STATE v. THOMPSON
[3569 N.C. 77 (2004)]

STATE OF NORTH CAROLINA v. JOHN HENRY THOMPSON

No. 142A03
(Filed 3 December 2004)

1. Jury— selection—examination after peremptory chal-
lenge—replacement not yet called
There was no apparent prejudice from an alleged violation of
N.C.G.S. § 15A-1214(a) when a prosecutor in a capital first-degree
murder trial examined the remaining jurors after a peremptory
challenge without first calling a replacement juror.

2. Jury— selection—examination after peremptory chal-
lenge—no structural error
A violation of the random selection provision of N.C.G.S.
§ 156A-1214(a) during jury selection (examination of the remaining
jurors after a peremptory challenge without seating a replace-
ment) was not structural error. A technical violation of a statute
is not sufficient to support a claim of a defect in the trial mecha-
nism so serious that the trial cannot reliably determine guilt or
innocence.

3. Sentencing— capital—victim impact statement—family’s
refusal to speak
A clinical social worker’s testimony in a capital sentencing
proceeding that the victim’s family was not willing to talk with
her about defendant’s remorse and willingness to accept a life
sentence was not an impermissible victim impact statement. The
family had never spoken with the witness, her testimony did not
present their opinions and characterizations about the crime and
defendant, and the evidence was not admitted through a family
member or formal victim impact statement.

4. Sentencing— capital—mitigating circumstances—defend-
ant’s willingness to plea bargain—not submitted

The trial court did not err in a capital sentencing proceeding
by refusing to submit the nonstatutory mitigating circumstance
that defendant was willing to plead guilty and accept a life sen-
tence. There is no definitive evidence in the record that the State
offered or that defendant would have accepted a plea for a lesser
sentence and any willingness to accept the plea may have indi-
cated only defendant’s willingness to lessen his exposure to the
death penalty. Defendant chose to proceed to trial and cannot
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now complain that he should have been allowed to reveal his
hypothetical willingness to enter a guilty plea.

. Sentencing— capital—mitigating circumstances—no signif-

icant criminal history—not submitted

The trial court did not err in a capital sentencing proceeding
by not submitting ex mero motu the mitigating circumstance of
no significant criminal history. No rational jury could have con-
cluded that defendant had no significant history of prior criminal
activity based on evidence that defendant had prior felony con-
victions for five second-degree kidnappings and two armed rob-
beries with similarities between those cases and this case.
Additionally, the jury found seven aggravating circumstances
based on the prior convictions.

. Sentencing— capital—mitigating circumstances—defend-

ant’s age—not submitted

The trial court did not err in a capital sentencing proceeding
by not submitting ex mero motu the mitigating circumstance of
defendant’s age at the time of the crime. There was evidence that
defendant functioned emotionally as an adult that counterbal-
anced the defense testimony; moreover, the jury did not find the
submitted circumstance that “defendant functions emotionally at
the age of an adolescent.”

. Sentencing— capital—mitigating circumstances—non-

statutory—peremptory instruction—rejection of unchal-
lenged evidence

The trial court did not err in a capital sentencing proceeding
by giving peremptory instructions that permitted the jury to
reject a nonstatutory mitigating circumstance by finding that it
did not exist even when the trial court found that all the evidence
tended to show its existence.

. Sentencing— capital—mitigating circumstances—non-

statutory—peremptory instruction—rejection of unchal-
lenged evidence

The trial court did not err in a capital sentencing proceeding
by giving peremptory instructions that permitted the jury to
reject a nonstatutory mitigating circumstance by finding that it
did not exist even when the trial court found that all the evidence
tended to show its existence.
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Appeal and Error— cumulative error—no underlying error

There was no need to consider defendant’s cumulative error
argument regarding jury instructions and mitigating circum-
stances where there was no error on those issues.

Sentencing— capital—aggravating circumstances—prior
violent felonies—armed robberies

There was no error in a capital sentencing proceeding where
defendant argued that the aggravating circumstances that he had
previously been convicted of a felony involving violence against
each of two people was not supported by the evidence. Although
defendant argued that the indictments for those two felonies
listed the name of a restaurant as the victim and that the evidence
showed that the restaurant was the entity that was robbed, with
the two individuals merely being present, both the aggravating
circumstances submitted to the jury and the evidence at trial con-
veyed to the jury that the two employees were present and endan-
gered or threatened during the robberies, which is the gravamen
of the offense. Furthermore, it is clear from the indictments and
other evidence that the property taken did not belong to defend-
ant. Any inconsistency between the aggravating circumstance,
the indictment, and the trial testimony was immaterial.

Robbery— indictment—victim capable of owning prop-
erty—not a required element—larceny distinguished

The trial court did not err by not dismissing an indictment for
robbery with a dangerous weapon because the indictment did not
include the element that the victim, Domino’s Pizza, was a legal
entity capable of owning property. While an indictment for lar-
ceny must allege that an entity listed as the victim be capable of
owning property, armed robbery is a separate and distinct crime
and an armed robbery indictment is not fatally defective simply
because it does not correctly identify the owner of the property
taken. The property description here was sufficient to demon-
strate that the property did not belong to defendant.

Sentencing— capital—prosecutor’s argument—defendant’s
decisions

The prosecutor in a capital sentencing proceeding did not
engage in an improper argument by referring to decisions defend-
ant made on the day of the murder and arguing that those deci-
sions led to the present proceeding and the jury’s decision. There
was no indication that the prosecutor expressly or implicitly
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argued that life imprisonment should not be considered, that the
jury should disregard defendant’s pleas for mercy, or that defend-
ant’s sentence was determined automatically and was not the
jury’s decision.

Sentencing— capital—prosecutor’s argument—factors

The prosecutor in a capital sentencing proceeding did not
make an improper closing argument by referring to “factors”
which would help the jury making its decision. The use of
“factors” did not refer to additional aggravating circumstances,
but to facts the jury could consider when weighing both aggra-
vating and mitigating circumstances. The prosecution meticu-
lously explained the statutory aggravating circumstances sub-
mitted to the jury, the trial court instructed the jury only on
those circumstances, and it is presumed that the jury followed
the instructions.

Constitutional Law— capital sentencing—defendant’s right
to be present throughout—bailiff’s contact with jury

Defendant was not entitled to a new capital sentencing pro-
ceeding because he and his attorney were excluded from alleged
unrecorded exchanges between the bailiff and the jury. The court
ordered the jury brought in at the end of the day so that he could
release them, the bailiff conferred with the court, proceedings
continued, and a verdict was announced shortly thereafter.
Defendant had the right to be present at all stages of his trial, but
error will not be assumed where it does not appear in the record.

Constitutional Law— effective assistance of counsel—con-
cession of guilt

A first-degree murder defendant’s representation was consti-
tutionally sufficient in his concessions of guilt. In context, coun-
sel’s statements during voir dire were part of a broader series of
questions aimed at whether prospective jurors were predisposed
to vote automatically for or against the death penalty and were
not intended as concessions of guilt. Defendant voluntarily and
knowingly consented on the record to counsel’s argument during
the guilt phase.

Constitutional Law— effective assistance of counsel—
identity of claims—motion for appropriate relief

Defendant’s request that the Supreme Court identify a list of
potential ineffective assistance of counsel claims not subject to
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the statutory procedural bar for motions for appropriate re-
lief was denied because of the sheer number and breadth of
defendant’s potential claims, his failure to provide an argument
as to why the record was insufficient to raise those claims cur-
rently, and the fact that he refers to a cumulative ineffective
assistance of counsel claim. However, the relief sought by
defendant is not a request for an advisory opinion and is not
entirely without precedent. Moreover, defendant’s attempt to
raise this issue on direct appeal does not preclude raising his
claims in a future proceeding.

17. Sentencing— death penalty—not disproportionate

A sentence of death was not disproportionate where defend-
ant murdered the manager of his former place of employment
during an armed robbery; he shot his victim in the face with a
sawed-off shotgun, manually reloaded the shotgun, cocked the
hammer, and pulled the trigger, causing a second fatal wound;
defendant set fire to the building in an apparent attempt to cover
up his crimes; defendant’s criminal history includes seven violent
felonies committed during two robberies factually similar to this
case; the jury found seven aggravating circumstances based upon
those felonies; this case is more analogous to cases in which the
death penalty has been found proportionate than to those in
which it has been found disproportionate; and the death penalty
was neither excessive nor disproportionate considering the
nature of the crime and the defendant.

Justice NEWBY did not participate in the consideration of
decision of this case.

Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from a judg-
ment imposing a sentence of death entered by Judge Peter M.
McHugh on 14 November 2002 in Superior Court, Guilford County,
upon a jury verdict finding defendant guilty of first-degree murder.
On 5 September 2003, the Supreme Court allowed defendant’s motion
to bypass the Court of Appeals as to his appeal of additional judg-
ments. Heard in the Supreme Court 10 May 2004.

Roy Cooper, Attorney General, by Barry S. McNeill, Special
Deputy Attorney General, for the State.

Staples Hughes, Appellate Defender, by Janet Moore, Assistant
Appellate Defender, for defendant-appellant.
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BRADY, Justice.

Kenneth Bruhmuller was murdered at his workplace on 31 March
2001. On 16 April 2001, a Guilford County grand jury indicted defend-
ant John Henry Thompson for the first-degree murder of Bruhmuller,
burning of a building used for trade, and robbery with a dangerous
weapon. On 5 August 2002, another Guilford County grand jury
returned a superseding indictment against defendant for burning of a
building used for trade. Defendant was tried capitally before a jury at
the 4 November 2002 Regular Criminal Session of the Superior Court,
Guilford County. On 8 November 2002, the jury returned a verdict of
guilty of first-degree murder on the basis of malice, premeditation,
and deliberation and under the felony murder rule. The jury also
found defendant guilty of robbery with a firearm and burning of a
building used in trade. On 14 November 2002, following a capital sen-
tencing proceeding, the jury recommended a sentence of death for
the first-degree murder conviction, and the trial court entered judg-
ment in accordance with that recommendation. The trial court sen-
tenced defendant to a term of 103 months minimum and 133 months
maximum imprisonment for the robbery conviction and a consecu-
tive term of 21 months minimum and 26 months maximum imprison-
ment for the burning of a building offense.

Defendant appealed his sentence of death to this Court as of right
pursuant to N.C.G.S. § 7A-27(a). On 5 September 2003, this Court
allowed defendant’s motion to bypass the Court of Appeals as to his
appeal of the noncapital convictions and judgments.

This Court heard oral argument in defendant’s case on 10 May
2004. After consideration of the assignments of error raised by
defendant on appeal and a thorough review of the transcript, the
record on appeal, the briefs, and oral arguments, we find no error
meriting reversal of defendant’s first-degree murder conviction or
death sentence.

Evidence presented by the State at trial, including video surveil-
lance, indicated that on Saturday, 31 March 2001, defendant entered
Domino’s Pizza on South Chapman Street in Greensboro, North
Carolina, shortly before the business was to open at 11:00 a.m.
Defendant ordered five large pizzas from Kenneth Bruhmuller, the
manager and only employee present. Defendant was a former assist-
ant manager at that same Domino’s and knew Bruhmuller. The order
was placed in defendant’s first name, “John,” and defendant was
charged a discounted price. Bruhmuller and defendant then exited
the store.
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Domino’s area supervisor, Will Spivey, testified that it was
the common practice of Domino’s employees to wash their vehicles at
the rear entrance of the building. Spivey also testified that managers
usually parked their cars in the alleyway leading to the rear of the
building. After defendant and Bruhmuller went outside, Bruhmuller
moved his car, which was blocking the alleyway, and defendant
backed his car down the alleyway toward the rear of the building. A
short time later, defendant was recorded by video surveillance reen-
tering the building, but he soon walked out of view of the lobby area
video camera. Several minutes passed before the lobby area camera
showed defendant’s car pulling out of the alleyway, after which time
the building began to fill with smoke. It was later determined that
approximately $195.00 was missing from a cash drawer in the busi-
ness’ office area.

When other employees arrived around 11:15 a.m., the building
was filled with smoke, and flames were rising out of a broken win-
dow. The employees opened the front doors, crawled a few feet into
the building, and yelled Bruhmuller’s name, but received no response.
Greensboro Fire Department personnel responded at the scene
shortly thereafter and discovered Bruhmuller’s body on the floor in
the office area. Fire Department Captain Gary Church testified that
Bruhmuller appeared to have “a fatal wound . . . from a gunshot” or “a
wound to the head, from some type of explosion.” Captain David L.
Leonard, the arson investigator, believed that the fire originated in
the break/storage room area due to the ignition of “readily available
material,” on a couch and, after ruling out other causes, concluded
that it could only have been started by “human intervention.”

Spivey and assistant manager Kenneth Leland Smith identi-
fied defendant as the suspect in the surveillance video taken from
inside the store on the day of the fire. Defendant was subsequent-
ly arrested and transported to the Greensboro Police Department for
an interview.

A pat down search incidental to defendant’s arrest revealed that
he was carrying Bruhmuller’s driver’s license and social security card.
In a subsequent search, police discovered a knife in defendant’s front
right pocket and a spent, twenty-gauge shotgun shell casing in his
front left pocket.

Defendant signed a consent form allowing police to search his
vehicle. In the trunk, police discovered a sawed-off twenty-gauge
Model 37 Winchester shotgun, a short sword, a bayonet with a cover,
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and a black ski mask. On the floorboard of the car’s interior, police
located a piece of crumpled up white paper that matched printer
paper used to label pizza boxes found at the scene of the crime.
Police also found a bag containing seventeen loose twenty-
gauge shotgun shells and an empty, twenty-five-count box of shot-
gun shells.

After being advised of his Miranda rights and signing a waiver of
rights form, defendant gave a statement to Greensboro Police
Department Detective Norman Rankin. Defendant said, “I'm sorry
Saturday ever happened.” He began crying and said, “That was stu-
pid.” He further stated that his bills were “piling up” and that he could
not get a job. Defendant continued, saying “[i]t was an accident.
Going to Domino’s was the accident. I went there just to get the
money. I planned this when I drove by the store.”

Defendant later told Detective Rankin that he took $200.00 from
a drawer in the office, as well as Bruhmuller’s wallet, which con-
tained an additional $20.00 to $25.00. Regarding the killing of
Bruhmuller, defendant said that “[i]t’s like the gun fired by itself,
‘cause, I swear, I don’t remember pulling the trigger.” Defendant
identified the weapon as a twenty-gauge shotgun that had been
“sawed off.” Defendant said that he left the building after it caught on
fire, but did not recall setting the fire. According to defendant, he
later threw Bruhmuller’s wallet away but kept his driver’s license and
social security card. During the interview Detective Rankin wrote
what defendant told him verbatim, and defendant then read and
signed the written statement. Responding to specific questions posed
by Detective Rankin, defendant admitted to robbing Domino’s of
$200.00 because he needed money to pay bills, although he denied
that the robbery was planned. He admitted to using a shotgun, but
stated that the shooting of “Ken” was accidental, and again denied
setting the fire.

North Carolina Chief Medical Examiner John D. Butts, M.D. testi-
fied concerning the autopsy he performed on Bruhmuller’s body. The
autopsy revealed two shotgun entry wounds to Bruhmuller’s facial
region, one in the central part of the face and the other in the chin and
mouth area. Dr. Butts concluded that the wounds were inflicted from
a distance that “was close, but not very, very close. . . . consistent with
a distance of several feet.” Dr. Butts testified to his opinion that
Bruhmuller died as a result of the gunshot wounds, either of which
would have been instantaneously fatal. According to Dr. Butts,
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Bruhmuller’s air passages were not sooty, an indication that he had
not inhaled smoke, and the level of carbon monoxide in his blood was
inconsistent with someone who had inhaled “combustion product
gases” from a fire.

Special Agent David Santora of the North Carolina State Bureau
of Investigation was qualified at trial as an expert in firearm and
toolmark identification. Santora testified that he determined the
spent shotgun shell casing found in defendant’s pocket was fired
from the shotgun found in defendant’s car. Santora also testified that
pellets recovered from a pool of blood in the Domino’s office and
pellets recovered from Bruhmuller’s head during the autopsy were
derived from a gauge of shotgun shell that was “most consistent
in size and weight” with the gauge of the unspent shells found in
defendant’s car. Santora explained that the firearm found in defend-
ant’s car was a single-action shotgun that holds only one shell at a
time. Agent Santora testified that to load this shotgun, “One would
insert a live shotgun shell into the barrel, and it would stop, so it
was flush with the end. Close the gun. It would lock up.
(Demonstrated.) And then the hammer would be manually cocked,
and the trigger would be pulled. (Demonstrated.) And that would
fire the shotgun shell.” According to Santora, the firearm would
have to be reloaded, the hammer cocked, and the trigger pulled
between every shot.

During defendant’s capital sentencing proceeding, forensic psy-
chologist Dr. James H. Hilkey testified on defendant’s behalf.
According to Dr. Hilkey’s testimony and written evaluation, defend-
ant informed the doctor that on the morning of the crime, he had con-
sumed alcohol and had smoked marijuana. Defendant stated that he
drove to a local car wash, but because it was crowded, he decided to
wash his car at Domino’s. Defendant said that when he opened his
trunk, he saw the shotgun and decided to use it to take enough money
to satisfy his bills. He stated that he did not intend to kill Bruhmuller
and that the first shot was an accident. When asked about the second
shot, defendant said, tearfully, that he knew the first wound was fatal
and did not want Bruhmuller to suffer. Dr. Hilkey testified to his opin-
ion that defendant “fits clearly the diagnosis for both alcohol and sub-
stance abuse” and, at the time of the killing, defendant “was operat-
ing under the influence of a mental or emotional disturbance.”

Additional relevant facts will be presented when necessary to
resolve specific assignments of error raised by defendant.
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JURY SELECTION

[1] Defendant assigns statutory and structural error to the method of
jury selection implemented at trial. In particular, defendant argues
that the trial court violated the random selection provision of
N.C.G.S. § 15A-1214(a) by allowing prosecutors to examine remaining
jurors following the exercise of a peremptory challenge without first
calling a replacement juror to the jury box.

The transcript shows that late in the afternoon on 4 November
2002, the State conducted voir dire of the final four prospective
jurors remaining in the current jury panel. Upon the State’s challenge
of two jurors for cause, the trial court inquired of the prosecutor,
“[D]o you have any objection to proceeding with questions to the
remaining two members of the panel, although it would not constitute
a full panel?” The prosecutor responded that he did not object. Then
the trial court turned to defense counsel asking, “Is there any objec-
tion by the defense to continuing examination of the two jurors in the
box?” Defense counsel responded, shaking his head from side to side
to indicate that he did not object. Thereafter, the prosecutor contin-
ued voir dire of the two remaining prospective jurors. The State sub-
sequently exercised peremptory challenges as to these two jurors.

Generally, a defendant who assigns error to a violation of
N.C.G.S. § 15A-1214 must show that he was prejudiced by that
statutory violation before he is entitled to relief. State v. Garcia, 358
N.C. 382, 406, 597 S.E.2d 724, 743 (2004); State v. Jaynes, 363 N.C.
534, 545, 549 S.E.2d 179, 190 (2001), cert. denied, 535 U.S. 934, 152
L. Ed. 2d 220 (2002); State v. Lawrence, 352 N.C. 1, 13, 530 S.E.2d 807,
815 (2000), cert. denied, 531 U.S. 1083, 148 L. Ed. 2d 684 (2001). Here,
defendant has made no attempt, either in written brief or at oral argu-
ment before this Court, to show how the alleged statutory violation
prejudiced his defense. Prejudice is not readily apparent from the
record before the Court; therefore, defendant’s assignment of statu-
tory error is overruled.

[2] Defendant also argues that the alleged statutory violation
amounted to structural error. “Structural error is a rare form of con-
stitutional error resulting from ‘structural defects in the constitution
of the trial mechanism’ which are so serious that ‘a criminal trial can-
not reliably serve its function as a vehicle for determination of guilt
or innocence.” ” State v. Garcia, 3568 N.C. at 409, 597 S.E.2d at 744
(quoting Arizona v. Fulminante, 499 U.S. 279, 309-10, 113 L. Ed. 2d
302, 331 (1991) and Rose v. Clark, 478 U.S. 570, 577-78, 92 L. Ed. 2d
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460, 470 (1986)). As we have previously stated, a mere technical
violation of N.C.G.S. § 15A-1214 is insufficient to support a claim
of structural error. Garcia, 358 N.C. at 410, 597 S.E.2d at 745.
Defendant does not argue that the alleged statutory violation was so
serious as to render his trial unreliable as a determination of guilt or
innocence, nor does defendant argue that his case is similar to the six
cases of structural error that the United States Supreme Court has
identified to date. See Johnson v. United States, 520 U.S. 461, 468-69,
137 L. Ed. 2d 718, 728 (1997) (listing six cases in which the United
States Supreme Court has found structural error and citing: Gideon v.
Wainwright, 372 U.S. 335, 9 L. Ed. 2d 799 (1963) (complete depriva-
tion of the right to counsel); Sullivan v. Louisiana, 508 U.S. 275, 124
L. Ed. 2d 182 (1993) (constitutionally deficient jury instructions on
reasonable doubt); Vasquez v. Hillery, 474 U.S. 254, 88 L. Ed. 2d 598
(1986) (unlawful exclusion of grand jurors of the defendant’s race);
McKaskle v. Wiggins, 465 U.S. 168, 79 L. Ed. 2d 122 (1984) (denial of
the defendant’s right to self-representation); Waller v. Georgia, 467
U.S. 39, 81 L. Ed. 2d 31 (1984) (denial of the right to a public trial); and
Tumey v. Ohio, 273 U.S. 510, 71 L. Ed. 749 (1927) (biased trial judge)).
Accordingly, this assignment of error is overruled.

CAPITAL SENTENCING PROCEEDING

[3] Defendant next assigns prejudicial error and, in the alternative,
plain error to the prosecutor’s elicitation of victim-impact evidence
during defendant’s capital sentencing proceeding. Specifically,
defendant asserts that the prosecutor’s cross-examination of social
worker Deborah Taylor Grey improperly elicited evidence that the
victim’s family, the Alexanders, wanted the jury to recommend a sen-
tence of death for defendant. Defendant argues that the prosecutor’s
elicitation of this evidence was deliberate and that the prosecutor
thus violated the Eighth Amendment prohibition against cruel and
unusual punishment by presenting evidence as to family members’
characterization and opinion about the crime, the defendant, or the
appropriate sentence. South Carolina v. Gathers, 490 U.S. 805, 104
L. Ed. 2d 876 (1989), overruled in part by Payne, 501 U.S. 808, 115
L. Ed. 2d 720; Booth v. Maryland, 482 U.S. 496, 96 L. Ed. 2d 440
(1987), overruled in part by Payne v. Tennessee, 501 U.S. 808, 115
L. Ed. 2d 720 (1991).

Defendant acknowledges that Booth v. Maryland and South
Carolina v. Gathers, the two cases upon which he relies, were over-
ruled in part by Payne v. Tennessee. Defendant argues, however, that
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the type of victim-impact evidence admitted at the sentencing phase
of his trial, which concerned the family’s opinion as to the appropri-
ate sentence, was not addressed by Payne. According to defendant,
the admission of such evidence is still prohibited by Booth and
Gathers; thus, the admission of Grey’s testimony here was prejudicial
error or, in the alternative, plain error for which defendant must
receive a new sentencing hearing.

During the capital sentencing phase of defendant’s trial, defend-
ant called Deborah Taylor Grey, a licensed clinical social worker.
Grey prepared a psychosocial history of defendant, including in-
formation on his family, education, employment, and relationship
background, and testified to her findings on direct examination. On
cross-examination, the prosecutor elicited the following testimony
from Grey:

Q [THE PrOsecuUTOR] During the course of this thorough back-
ground check that you did, did you have an occasion to do any
background at all on the victim or his family?

A [GrEY] I did not have a chance to do background interviews, as
far as the victim or his family.

Q Why not?

A T had contacted actually the Bruhmullers—or the Andrews
(sic) family, and asked if they would be willing to talk with me,
and they were not.

Q And why did you contact them?

A T contacted them for two reasons. One reason was to be able to
talk to them. The other reason was because Mr. Thompson had
expressed a considerable degree of remorse and a willingness to
take a sentence of life imprisonment. And I contacted them, to
see if they would be open to discussing that.

Q Had you seen the pictures of what Mr. Thompson had done to
their son?

A No, I had not.

Q Based on what you know about it, is it understandable to you
why they might not want to talk to you?
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A Yes, it was.

Grey went on to testify that she contacted Bruhmuller’s biological
father, who had been estranged from his son “[flor a considerable
period of time.”

On redirect examination, defendant’s attorney elicited testimony
from Grey that the victim’s biological father “would be satisfied with
Mr. Thompson serving a life sentence . . . . [w]ithout the possibility of
parole.” On recross examination, Grey testified as follows:

Q [THE PrOsecuTor] Do you know when [was] the last time
Kenneth Bruhmuller’s father saw him?

A [GREY] I do not. I know from what he said to me that it had
been many years.

Q And do you know that this gentleman back here [referring
to the victim’s stepfather] is actually the one that raised him as
a son?

A Ido.

Q Have you asked this gentleman back here what his opinion
was?

A Well, I wrote the Andrews (sic) a letter, and they declined to
talk with me, which I certainly understand. And I would not press
this on them.

Grey was later recalled by defendant and further cross-examined
by the prosecution. At that time, Grey testified that Bruhmuller and
his biological father were estranged, adding that the father did not
attend his son’s funeral. At the end of Grey’s testimony, the following
exchange took place:

Q [THE ProseEcuToOR] But in spite of all that, he took it upon him-
self to give you an opinion about what the sentence should be in
this case?

A [GrEY] He didn’t tell me what he thought the sentence should
be. What he said was—and he acknowledged that he was not a
part of Kenneth’s life as an adult, or even for much of his child-
hood. He said that from his perspective and from where he was in
his own life, that he would be content with the idea of somebody
serving a life sentence without the possibility of parole.

Defendant did not object to Grey’s testimony concerning her contact
with Bruhmuller’s family.
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In Booth, the United States Supreme Court held that the admis-
sion of any victim-impact evidence violates the Eighth Amendment
because such evidence “is irrelevant to a capital sentencing decision,
and that its admission creates a constitutionally unacceptable risk
that the jury may impose the death penalty in an arbitrary and capri-
cious manner.” 482 U.S. at 502-03, 96 L. Ed. 2d at 448. Pursuant to a
Maryland state law permitting it to do so, the prosecution at trial read
to the jury a victim impact statement which noted the sentiments and
opinions of the victim’s family members. Id. at 498-99, 96 L. Ed. 2d at
446. The Court in Booth concluded that evidence that “describe[s] the
personal characteristics of the victims and the emotional impact of
the crimes on the family” or which “set[s] forth the family members’
opinions and characterizations of the crimes and the defendant” is
inadmissible because neither relate to defendant’s blameworthi-
ness. Id. at 502, 96 L. Ed. 2d at 448; see also Gathers, 490 U.S. at 811,
104 L. Ed. 2d at 883 (holding that a prosecutor’s comments regarding
the personal characteristics of a victim were “indistinguishable in any
relevant respect from that in Booth” and, therefore, were violative of
the Eighth Amendment).

However, in Payne, the United States Supreme Court overruled
Booth and Gathers in part by holding that the admission of victim-
impact evidence in a capital proceeding was not a per se violation of
the Eighth Amendment. 501 U.S. at 827, 115 L. Ed. 2d at 736.
“[E]vidence about the victim and about the impact of the murder on
the victim’s family is relevant to the jury’s decision as to whether or
not the death penalty should be imposed.” Id. Thus, such evidence is
admissible unless it “is so unduly prejudicial that it renders the trial
fundamentally unfair.” Id. at 825, 115 L. Ed. 2d at 735.

Although the Court in Payne concluded that Booth and Gathers
were “wrongly decided and should be, and now are, overruled,” id. at
830, 115 L. Ed. 2d 739, the Court stated that this holding was limited
to the portions of Booth and Gathers concerning “evidence and argu-
ment relating to the victim and the impact of the victim’s death on the
victim’s family.” Id. at 830 n.2, 115 L. Ed. 2d at 739 n.2. The Court
noted that “Booth also held that the admission of a victim’s family
members’ characterizations and opinions about the crime, the
defendant, and the appropriate sentence violates the Eighth
Amendment” and that “[n]o evidence of the latter sort was presented
at the trial in [Payne].” Id. Thus, defendant is correct in stating that
the portion of Booth which holds that “the family members’ opinions
and characterizations of the crime[]” and the defendant are per se
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inadmissible was undisturbed by Payne. Booth, 482 U.S. at 502,
508-09, 96 L. Ed. 2d at 448, 451-52.

However, we do not agree that Grey’s testimony at defendant’s
trial was the same type of evidence excluded in Booth. In Booth, a vic-
tim-impact statement prepared by the Maryland Division of Parole
and Probation was read aloud to the jury. This victim impact state-
ment, which was ultimately found inadmissible, contained statements
by the victims’ son that his parents were

“butchered like animals” and that he “doesn’t think any-
one should be able to do something like that and get away with
it.” The VIS also noted that the [victims’] daughter “could never
forgive anyone for killing [her parents] that way. She can’t be-
lieve that anybody could do that to someone. The victims’ daugh-
ter states that animals wouldn’t do this. [The perpetrators]
didn’t have to kill because there was no one to stop them from
looting. . . . The murders show the viciousness of the killers’
anger. She doesn’t feel that the people who did this could ever be
rehabilitated and she doesn’t want them to be able to do this
again or put another family through this.”

Booth, 482 U.S. at 508, 96 L. Ed. 2d at 452 (alteration in original) (cita-
tions omitted).!

1. The Booth Court attached the victim-impact statement at issue in an appen-
dix to its decision. The portions of that statement relevant to this issue are ex-
cerpted below:

The victims’ granddaughter . . . vividly remembers every detail of the days
following her grandparents’ death. Perhaps she described the impact of the
tragedy most eloquently when she stated that it was a completely devastating and
life altering experience.

The victims’ son feels that his parents were not killed, but were butchered
like animals. He doesn’t think anyone should be able to do something like that and
get away with it. He is very angry and wishes he could sleep and not feel so
depressed all the time. He is fearful for the first time in his life, putting all the
lights on and checking the locks frequently. His children are scared for him and
concerned for his health. They phone him several times a day. At the same time he
takes a fearful approach to the whereabouts of his children. He also calls his sis-
ter every day. He states that he is frightened by his own reaction of what he would
do if someone hurt him or a family member. He doesn’t know if he’ll ever be the
same again.

The victims’ daughter attended the defendant’s trial and that of the co-
defendant because she felt someone should be there to represent her parents. She
had never been told the exact details of her parents’ death and had to listen to the
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The testimony at issue in this case is of an entirely different
nature than the statements admitted in Booth. Grey, a defense wit-
ness, simply testified that the Alexanders did not respond to her
inquiries with respect to the defendant’s remorse for the murder of
their son and the defendant’s “willingness” to plead guilty and that
Grey understood why. As the Alexanders never actually communi-
cated with Grey, her testimony was not “the family members’ opin-
ions and characterizations of the crime[] and the defendant.” See id.,
at 502, 96 L. Ed. 2d at 448. Moreover, the evidence was neither admit-
ted through a family member nor through a formally prepared victim
impact statement. Therefore, Grey’s testimony is not an inadmissible
victim impact statement and it does not violate Booth or Payne. This
assignment of error is overruled.

Defendant next argues that he is entitled to a new senten-
cing hearing based upon prejudicial errors in the trial court’s fail-
ure to properly submit five mitigating circumstances to the jury for
consideration. Defendant argues that he requested peremptory
instructions as to each mitigating circumstance and that the
requested mitigating circumstances were supported by the evidence
at trial. He asks that this Court review these assigned errors both indi-
vidually and cumulatively.

[4] First, defendant assigns error to the trial court’s failure to submit
to the jury the nonstatutory mitigating circumstance that “[t]he
defendant was willing to plead guilty to [f]irst [d]egree [m]urder and
serve the rest of his life in prison without parole.” According to

medical examiner’s report. After a certain point, her mind blocked out and she
stopped hearing. She states that her parents were stabbed repeatedly with vicious-
ness and she could never forgive anyone for killing them that way. She can’t
believe that anybody could do that to someone. The victims’ daughter states that
animals wouldn’t do this. They didn’t have to kill because there was no one to stop
them from looting. Her father would have given them anything. The murders show
the viciousness of the killers’ anger. She doesn’t feel that the people who did this
could ever be rehabilitated and she doesn’t want them to be able to do this again
or put another family through this. She feels that the lives of her family members
will never be the same again.

The victims’ family members note that the trials of the suspects charged with
these offenses have been delayed for over a year and the postponements have
been very hard on the family emotionally. The victims’ son notes that he keeps
seeing news reports about his parents’ murder which show their house and the
police removing their bodies. This is a constant reminder to him. The family wants
the whole thing to be over with and they would like to see swift and just punish-
ment. Booth, 482 U.S. at 511-14, 96 L. Ed. 2d at 454-56.
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defendant, the trial court’s refusal to instruct the jury as to this miti-
gating circumstance is prejudicial error for which he must receive a
new sentencing hearing.

Preliminarily, we note that the trial court did submit three non-
statutory mitigating circumstances from which the jury could deter-
mine that defendant had accepted responsibility: “[a]fter his arrest,
the defendant admitted to shooting Mr. Bruhmuller and taking money
from the store”; “[t]he defendant has expressed regret for the murder
of Kenneth Bruhmuller,” and “[t]he defendant has accepted responsi-
bility for his criminal conduct.” The trial court also instructed the jury
as to the statutory catchall mitigating circumstance, which is “[a]ny
other circumstance or circumstances arising from the evidence which
one or more . . . [jurors] deems to have mitigating value.” See N.C.G.S.
§ 15A-2000 (£)(9) (2003). The jury found as a mitigating circumstance
that defendant accepted responsibility for his conduct.

Following his conviction for first-degree murder, defendant sub-
mitted a written request for peremptory instruction on a number of
mitigating circumstances, including the “willing to plead” mitigating
circumstance. During the sentencing-phase charge conference, the
trial court questioned whether the mitigating circumstance could
properly be submitted to the jury. The State argued that the mitigat-
ing circumstance should not be submitted because defendant never
entered a guilty plea to first-degree murder and because by pleading
not guilty, defendant denied “every element of the offense.” While
acknowledging defendant’s right to plead not guilty, the State argued
that, in so pleading, defendant gave up his right to have his purported
willingness to plead guilty to first-degree murder submitted as a mit-
igating circumstance. Defendant pointed to Grey’s testimony that
defendant “had expressed a considerable degree of remorse and a
willingness to take a sentence of life imprisonment.” Following fur-
ther discussion, the trial court ruled that defendant was not entitled
to the mitigating circumstance.

This Court recently addressed a similar assignment of error in
State v. Carroll, 356 N.C. 526, 573 S.E.2d 899 (2002), cert. denied,
539 U.S. 949, 156 L. Ed. 2d 640 (2003). In Carroll, the Court deter-
mined that the defendant was not entitled to a nonstatutory mitigator
that he accepted responsibility by offering to plead guilty to second-
degree murder. The defense attorney in Carroll moved to present evi-
dence that defendant “was ‘willing to accept responsibility and take a
plea. .. of 391 to 479 months and that he made that offer.’ ” Id. at 548,
573 S.E.2d at 913. Even so, the attorney conceded that this evidence
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“ ¢

was normally “ ‘precluded from the case in chief’ ” because it “ ‘would
be considered part of a settlement conference.”” Id. The defense
attorney noted that negotiations were ongoing and that defendant
was willing to plead guilty to second-degree murder. Id. However, the
State had never made a plea offer. Id. The State informed the trial
court that, although “the defense had made several suggestions con-
cerning what the State should offer defendant, no one ever made
clear whether ‘defendant ha[d] himself offered to take any time.’ ” Id.
The trial court denied the motion because the evidence was not rele-
vant and because it was “ ‘relative to pretrial negotiations.”” Id.
Defense counsel renewed the motion, which the trial court again
denied, following the trial court’s jury charge. Id.

In Carroll, this Court determined that the trial court did not err
by refusing to allow the defendant to present mitigating evidence as
to his offer to plead guilty to second-degree murder. In so doing, the
Court reasoned as follows:

In the present case, the evidence is at best conflicting as to
defendant’s willingness to plead guilty to second-degree murder.
From our review of the record, we can conclusively determine
only that defendant’s attorney tried repeatedly to obtain a plea
offer from the State. Because the State never made an offer, we
cannot know with certainty whether defendant would have
indeed pled guilty to second-degree murder and accepted a
plea agreement.

Assuming arguendo that defendant was willing to plead guilty
to second-degree murder, this is evidence only of defendant’s
willingness to lessen his exposure to the death penalty or a life
sentence upon a first-degree murder conviction. Defendant’s will-
ingness to accept a second-degree murder plea would be more
likely a result of his assessment of the risk of trial than his will-
ingness to accept responsibility for his actions. Indeed, defendant
admitted to police that he was likely to get the death penalty for
his crime. Moreover, defendant chose to plead not guilty and pro-
ceed to trial rather than enter a guilty plea and accept responsi-
bility for the killing. Having made this choice, defendant cannot
now complain that he should have been allowed to reveal during
sentencing his hypothetical willingness to enter a guilty plea to a
lesser crime.

Finally, the trial court did submit to the jury the nonstatutory
mitigating circumstances that “[d]efendant at an early stage in the
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proceedings admitted his involvement in the capital felony to
law enforcement officers,” “[d]efendant’s cooperation and the
information he provided were valuable to law enforcement,”
“[d]efendant has expressed remorse for the murder,” “[d]efendant
told the officers through his mother where to find him and peace-
fully surrendered.” The trial court also submitted to the jury the
catchall mitigating circumstance. See N.C.G.S. § 15A-2000 (£)(9).
Accordingly, the jury was given ample means to determine
whether defendant had accepted responsibility for his actions.

Id. at 548-49, 573 S.E.2d at 914.

As in Carroll, there is no definitive evidence in the record that the
State offered, or that defendant would have accepted, a plea to
receive a lesser sentence. Assuming Grey’s testimony was sufficient
to infer that defendant would have pled guilty to first-degree murder
in return for receiving a sentence of life without parole, it is difficult
to assess whether defendant’s willingness to do so had mitigating
value in demonstrating his admission of responsibility. It may have
indicated only his “willingness to lessen his exposure to the death
penalty.” Id. at 549, 573 S.E.2d at 914. Furthermore, like the defend-
ant in Carroll, defendant in the present case chose to plead not guilty
and proceed to trial. “Having made this choice, defendant cannot now
complain that he should have been allowed to reveal during sentenc-
ing his hypothetical willingness to enter a guilty plea to a lesser
crime.” Id.

For these reasons, we hold that the trial court did not err by
refusing to submit a “willing to plead” mitigating circumstance to the
jury. Accordingly, we overrule this assignment of error.

[5] Defendant next assigns error to the trial court’s failure to sub-
mit the N.C.G.S. § 156A-2000(f)(1) and (f)(7) mitigating circumstances
to the jury. Section 15A-2000(f)(1) concerns whether “defendant
has no significant history of prior criminal activity” and section
15A-2000(f)(7) concerns “[t]he age of the defendant at the time of the
crime.” Defendant argues that the trial court should have submitted
these mitigating circumstances ex mero motu, despite his failure to
request them.

We agree that a defendant’s failure to request a jury instruction on
the f(1) mitigating circumstance does not relieve the trial court of its
duty to instruct the jury as to that mitigating circumstance if the evi-
dence supports instruction. See State v. Mahaley, 332 N.C. 583, 597,
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423 S.E.2d 58, 66 (1992) (noting that the f(1) mitigating circumstance
must be submitted “without regard to the wishes of the State or the
defendant”), cert. denied, 513 U.S. 1089, 130 L. Ed. 2d 649 (1995).
However, before submitting the f(1) mitigating circumstance, “a
trial court must ‘determine whether a rational jury could conclude
that defendant had no stgnificant history of prior criminal activ-
ity.” 7 State v. Atkins, 349 N.C. 62, 87, 505 S.E.2d 97, 113 (1998) (quot-
ing State v. Wilson, 322 N.C. 117, 143, 367 S.E.2d 589-70, 604 (1988)),
cert. denied, 526 U.S. 1147, 143 L. Ed. 2d 1036 (1999). “A significant
history of prior criminal activity . . . is one likely to influence the
jury’s sentence recommendation.” Id. at 88, 505 S.E.2d at 113. “When
the trial court is deciding whether a rational juror could find the
(f)(1) mitigating circumstance to exist, the nature and age of the prior
criminal activities are important, and the mere number of criminal
activities is not dispositive.” State v. Greene, 351 N.C. 562, 569, 528
S.E.2d 575, 580 (finding that the trial court did not err by refusing to
submit the f(1) mitigating circumstance where “much of defendant’s
prior criminal activity was recurrent, recent, and similar in nature to
his conduct” in that case), cert. denied, 531 U.S. 1041, 148 L. Ed. 2d
543 (2000).

During sentencing, the State presented evidence that defendant
had twice previously committed armed robbery of a Greensboro
Bojangles restaurant and, in the process, kidnapped five victims. The
evidence tended to show that at closing time on 17 March 1990,
defendant entered a Bojangles restaurant wearing a “ski mask type
thing” and carrying a sawed-off, pump-type shotgun. Defendant held
a bystander at gunpoint and demanded money from Billy Adams, the
assistant manager. Adams gave defendant money from the drive-
through cash register only, explaining that the front registers had
already been cleared out. Defendant then told Adams to give him the
money kept in a separate “lock box.” Adams complied with defend-
ant’s demands while the remaining employees hid in a closet.
Defendant left with approximately $400.00.

Evidence further indicated that the following month, during the
early morning hours of 8 April 1990, defendant entered the same
Bojangles while holding an employee at gunpoint. Again, defendant’s
face was covered, and he was carrying a “pump type shotgun” with
the “stock end cut off.” Defendant ordered three female employees,
including a pregnant woman named April Dobbins, into the store’s
freezer. Defendant blocked the freezer door with a metal rack. While
holding the shotgun behind manager Thomas Lenk, defendant
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ordered him to walk to the office in the back of the store. There,
defendant instructed Lenk to open the safe. Lenk testified at the
sentencing proceeding that defendant stood behind him with the
shotgun as he complied with defendant’s instructions. After Lenk
gave defendant the money in the safe, defendant shot the office
phone. Dobbins testified that upon hearing the shot, she thought
defendant had shot Lenk. Defendant then ordered Lenk to the front of
the store, where he instructed him to empty the registers. After Lenk
did so, defendant escorted Lenk, shotgun in hand, into the store’s
cooler. Lenk testified that, as he walked to the cooler, he prayed
defendant would not shoot him.

Detective Gary Evers of the City of Greensboro Police
Department testified that he was assigned to investigate the two
robberies, which occurred less than one month apart. At trial,
Evers detailed how his investigation led him to defendant and the
eventual seizure of items relating to the robberies from defendant’s
residence and vehicle. Following the seizure, defendant gave a
detailed statement, admitting that he committed the two robberies.
Defendant, who was twenty-two years old at the time of the crimes,
pled guilty to two counts of robbery with a dangerous weapon and
five counts of second-degree kidnapping. The counts were consoli-
dated into one judgment, and defendant received a twenty-two-year
sentence. Defendant served eight years of his sentence and was
released in 1998.

Grey testified that, at the time of the 1990 robberies, defend-
ant was experiencing financial difficulty and having a hard time find-
ing employment. Also, it was revealed at sentencing that defend-
ant had worked at that same Bojangles before committing the two
armed robberies.

Considering the evidence of defendant’s prior felony convictions
for five second-degree kidnappings and two armed robberies, as well
as the similarities between defendant’s conduct leading to those con-
victions and the facts underlying Bruhmuller’s murder, we determine
that no “rational jury could conclude that defendant had no signifi-
cant history of prior criminal activity.” Atkins, 349 N.C. at 87, 505
S.E.2d at 113 (quoting Wilson, 322 N.C. at 143, 367 S.E.2d at 604).
Additionally, we note that the jury found seven aggravating circum-
stances to exist based on defendant’s prior convictions, namely that
defendant had “been previously convicted of a felony involving the
use or threat of violence to the person” on seven previous occasions.
See N.C.G.S. § 156A-2000(e)(3) (2003). Although defendant is correct



98 IN THE SUPREME COURT

STATE v. THOMPSON
[3569 N.C. 77 (2004)]

that the (f)(1) “no significant history of prior criminal activity” miti-
gating circumstance can, and in some cases should, be submitted
simultaneously with multiple (e)(3) aggravating circumstances, see
State v. Bone, 354 N.C. 1, 16-17, 550 S.E.2d 482, 492 (2001), cert.
denied, 535 U.S. 940, 152 L. Ed. 2d 231 (2002), given the particular
facts underlying the submission of seven (e)(3), prior felony con-
viction, aggravating circumstances in this case, “ ‘it is unimaginable
that . . . the same jury might simultaneously have found that ag-
gravating circumstance to be so irrelevant that it could reason-
ably infer the existence of the mitigating circumstance in N.C.G.S.
[] 15A-2000(f)(1).” ” State v. Jones, 339 N.C. 114, 158, 451 S.E.2d 826,
850 (1994) (quoting State v. Artis, 325 N.C. 278, 316, 384 S.E.2d 470,
491 (1989), judgment vacated, 494 U.S. 1023, 108 L. Ed. 2d 604 (1990))
(alteration in original), cert. denied, 515 U.S. 1169, 132 L. Ed. 2d 873
(1995). Accordingly, this assignment of error is overruled.

[6] We likewise reject defendant’s argument that the trial court erred
by not submitting the f(7) mitigating circumstance, “[t]he age of the
defendant at the time of the crime,” to the jury ex mero motu. In sup-
port of this assignment of error, defendant argues that although his
chronological age was thirty-two years at the time of the murder, he
functioned at a significantly younger level. In particular, defend-
ant points to Dr. Hilkey’s testimony that he exhibited aspects of a
dependent personality disorder, lacked internal skills to respond
maturely to stressful situations, and functioned emotionally as an
adolescent. Defendant further notes that he presented evidence of
“family violence and abuse” and that the trial court found the evi-
dence sufficient to submit a nonstatutory mitigating circumstance
that he “function[ed] emotionally at the age of an adolescent.”

During the sentencing phase, Dr. Hilkey testified that defendant
suffered from chronic depression and a severe personality disorder.
He stated that defendant was very uncomfortable with close relation-
ships, could not sustain meaningful relationships, and lacked the abil-
ity to be flexible and to deliberate regarding his thoughts. Dr. Hilkey
further testified that defendant behaved in a very childlike manner
and was dependent on others. Dr. Hilkey also testified that defendant
functioned better in structured environments where there was less
stress. According to Dr. Hilkey, defendant’s emotional functioning
was like that of an adolescent whose thinking is rigid, is impulsive at
times, and has the right intentions, but ultimately fails.

As defendant suggests in his brief, there was also evidence intro-
duced that his father was sometimes absent from the family structure
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when defendant was a child, abused alcohol, created a restrictive
environment for his family when he was present, and was abusive,
particularly toward defendant’s mother. Dr. Hilkey testified that the
father’s alcohol abuse was an environmental and genetic factor con-
tributing to defendant’s alcohol and drug dependency.

For the purpose of assessing whether the f(7) mitigating circum-
stance should have been submitted, this Court considers age a “flexi-
ble and relative concept.” State v. Johnson, 317 N.C. 343, 393, 346
S.E.2d 596, 624 (1986). Thus, “chronological age is not the determina-
tive factor in concluding this mitigating circumstance exists.” State v.
Gainey, 355 N.C. 73, 105, 5568 S.E.2d 463, 483, cert. denied, 537
U.S. 896, 1564 L. Ed. 2d 165 (2002). “The defendant’s immaturity,
youthfulness, or lack of emotional or intellectual development is
also relevant.” Id. “Nevertheless, evidence showing emotional imma-
turity is not viewed in isolation, particularly where other evidence
shows ‘more mature qualities and characteristics.” ” State v. Spruill,
338 N.C. 612, 660, 452 S.E.2d 279, 305 (1994) (quoting Johnson,
317 N.C. at 393, 346 S.E.2d at 624), cert. denied, 516 U.S. 834, 133
L. Ed. 2d 63 (1995).

Although evidence showing emotional immaturity is relevant to
submission of the (f)(7) mitigating circumstance, “this Court will
not conclude that the trial court erred in failing to submit the age
mitigator [ex mero motu] where evidence of defendant’s emo-
tional immaturity is counterbalanced by other factors such as
defendant’s chronological age, defendant’s apparently nor-
mal intellectual and physical development, and defendant’s
lifetime experience.”

State v. Meyer, 353 N.C. 92, 101, 540 S.E.2d 1, 6 (2000) (quoting State
v. Steen, 352 N.C. 227, 257, 536 S.E.2d 1, 19 (2000), cert. denied, 531
U.S. 1167, 148 L. Ed. 2d 997 (2001) (alteration in original) (emphasis
added), cert. denied, 534 U.S. 839, 151 L. Ed. 2d 54 (2001).

Notwithstanding defendant’s summary of the facts at trial, addi-
tional evidence was presented contradicting Dr. Hilkey’s testimony
and tending to show that defendant functioned emotionally as an
adult. He was thirty-two years old when he murdered Bruhmuller.
Defendant graduated from high school in 1987 with a C average, and
his 1.Q. was within the normal range. Defendant moved in with his
girlfriend, Ivey Milton, and her children, developing a spouse-like
relationship with Milton and becoming a father-figure for Milton’s two
children and two other minors who lived with them. He continued to
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have contact with the family in that capacity even after he was
arrested. Defendant worked at Domino’s and other places, contri-
buting both financial and emotional support to the family even in
Milton’s absence. Between November 1999 and January 2001, de-
fendant paid the family’s rent on time, with the exception of
one month.

We determine that these factors, which tend to show defendant’s
“apparently normal intellectual and physical development,” see
Meyer, 3563 N.C. at 101, 540 S.E.2d at 6 (quoting Steen, 352 N.C. at
257, 536 S.E.2d at 19), counterbalance Dr. Hilkey’s testimony.
Moreover, while defendant is correct that the trial court submitted a
nonstatutory mitigating circumstance that “[d]efendant functions
emotionally at the age of an adolescent,” the jury did not find that cir-
cumstance to exist and to have mitigating value. Accordingly, the trial
court did not err in failing to submit “[t]he age of the defendant” to
the jury ex mero motu as a mitigating circumstance. This assignment
of error is overruled.

[7] In his next assignment of error, defendant contends that the trial
court committed reversible error by refusing to give peremptory
instructions on two nonstatutory mitigating circumstances as submit-
ted by defense counsel. Specifically, defendant requested, in writing,
peremptory instructions as to the following: (1) “After his arrest,
[d]efendant confessed to shooting the [sic] Mr. Bruhmuller and taking
money from the store”; and (2) “The [d]efendant has consistently
expressed remorse for the murder of Kenneth Bruhmuller.”
Defendant argues that in denying the requested peremptory instruc-
tions, the trial court substituted its own subjective opinion for the
jury’s determination of these two nonstatutory mitigating circum-
stances. We disagree.

Regarding defendant’s first request for a mitigating circumstance
on his “confession,” the following exchange took place:

MR. CAUSEY: The first nonstatutory [mitigating circumstance]
would be language to the effect that “After his arrest, the defend-
ant, or John Thompson, “confessed to shooting Kenneth
Bruhmuller and taking money from the store.”

THE COURT: I've got an issue I'd like to raise with you about
that terminology. And it arises from the same basis on which I
gave an instruction to the jury at the [guilt] phase. I'm not sure
that the statement that was taken from the defendant constitutes
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a confession, so much as an admission. Would you be satisfied
with an instruction to the effect that, “After his arrest, the defend-
ant admitted to shooting Mr. Bruhmuller and taking money from
the store”?

MR. CAUSEY: Yes.

THE COURT: I think that is uncontroverted, having amended it
to that extent.

Do you want to be heard on the request for a peremptory on
that, Mr. Wood?

MR. Woob [ProseEcUTOR]: No, Your Honor.

THE CourT: I will submit a peremptory, nonstatutory peremp-
tory instruction on that.

As for defendant’s second requested mitigating instruction on
remorse, the transcript reflects the following:

MRr. Causey: Judge, our second nonstatutory [mitigating cir-
cumstance] would be, “The defendant, John Thompson, has con-
sistently expressed remorse for the murder of Kenneth
Bruhmuller.” And again, that would have come from Dr. Hilkey at
the latter part of today.

THE COURT: Again, I have problems with the terminology, first
with “consistently.” We've got evidence from Dr. Hilkey and Ms.
Grey of three, I think three statements attributed to the defend-
ant—well, the statement at the time he was arrested, one to Grey,
and one to Hilkey, and I don’t—I'm having some difficulty in com-
prehending how that should be submitted, at least as a peremp-
tory as “consistently.”

MR. CAUsEY: If we removed the phrase “consistently” and just
go with that language?

THE CoURT: I would be—I would think that would be more in
line with the evidence.

MR. CAuUsEY: Okay.

THE CoURT: Now, what about—I also—I think there’s clear
expression of regret. I don’t know if what I've heard constitutes
what I understand remorse to be.
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MRr. Causey: Well, we would say that—I would contend that
the questions that were asked of Dr. Hilkey were in the phraseol-
ogy of remorse, and his testimony—

THE Court: Well, Dr. Hilkey doesn’t get to define the word
“remorse”—

MRr. CAUSEY: Right.

THE COURT: And the jury is also instructed that they're [sic]
not required to accept the opinion of an expert to the exclusion
of other facts and circumstances established by competent evi-
dence in the case.

Mr. CAUSEY: I guess my point would be, if that’s the language
they heard from the witness stand, is it up to the jury to either
find it or not find it or give it—

THE Court: Well, it would be. And if you want to submit
remorse, I'll be happy to do that, but I'm certainly—I don’t believe
that that would merit a peremptory instruction.

Mr. CAuUsEy: Okay. What—I'm just asking, what phrase are
you thinking that we could interchange.

THE CoURT: Well, you know, it’s up to you, Bill.
MR. CAUSEY: Yeah.

THE CoURT: If you wanted to ask for regret[,] I think there’s
been an expression of regret on at least three occasions that
it happened.

MR. CAUSEY: And I just want to make sure I'm clear. If we say,
“The defendant has expressed regret for the murder of Kenneth
Bruhmuller,” would we get—are you saying we would get the
peremptory?

THE CouURT: I think you would be entitled to a peremptory on
that phrasing.

MR. CAUSEY: So, yes, I would change that to “The defendant
has expressed regret for the murder of Kenneth Bruhmuller,” and
ask that be given peremptorily. . . .
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THE Court: Then, upon a request, as I understand it, an
amended request to submit the fourth mitigating circumstance as,
“Consider whether the defendant expressed regret for the murder
of Kenneth Bruhmuller,” and—that’s what you're requesting at
this time? Is that the phrasing you are—

MR. CAUSEY: Yes, regret.

Thereafter, the trial court agreed to give the following non-
peremptory mitigating circumstance: “Consider whether the defend-
ant has expressed remorse for the murder of Kenneth Bruhmuller.”
Defense counsel later informed the trial court that he would “like
to abandon” the instruction concerning remorse “and just leave the
one that says ‘regret’ ” because he did not “want the jury to have to
pick and choose” between remorse and regret. The trial court
complied, submitting peremptory nonstatutory mitigating instruc-
tions as to defendant’s admission of guilt and defendant’s regret. After
the jury was so charged, defense counsel stated that he was renew-
ing all “previous objections.” Neither nonstatutory mitigator was
found by the jury.

“A defendant is not prejudiced by the granting of relief which
he has sought or by error resulting from his own conduct.” N.C.G.S.
§ 15A-1443(c) (2003). A defendant is therefore “precluded from
obtaining relief when the error was invited by his own conduct.”
Gainey, 355 N.C. at 108, 558 S.E.2d at 485. “To the extent that defend-
ant agreed with the trial court’s manner of instruction, defendant has
invited any alleged error, and he may not obtain relief from such
error.” Id. at 110, 558 S.E.2d at 486.

In State v. Wilkinson, the defendant submitted a jury instruction
in writing on the meaning of “depravity of mind” that read, “ ‘a cir-
cumstance which makes a murder unusually heinous, atrocious, or
cruel.’ ” 344 N.C. 198, 212-13, 474 S.E.2d 375, 382-83 (1996). The trial
court deleted the word “unusually” and, in its place, inserted the word
“especially.” Id. at 213, 474 S.E.2d at 383. The defendant indicated to
the trial court that he had no objection to the substitution, but argued
on appeal that the modification was plain error. Id.

This Court noted in Wilkinson that, normally, where a defendant
fails to object to an error at trial, we would determine whether the
alleged error constituted plain error. Id. “However, this Court has
consistently denied appellate review to defendants who have
attempted to assign error to the granting of their own requests.” Id.
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Because the defendant agreed to the substitution, the Court con-
cluded that the defendant was complaining on appeal about an
instruction he had actually requested; therefore, any error was invited
by the defendant. Id. at 214, 474 S.E.2d at 383; see also State v. White,
349 N.C. 535, 570, 508 S.E.2d 253, 275 (1998) (“Where a defendant tells
the trial court that he has no objection to an instruction, he will not
be heard to complain on appeal.”), cert. denied, 527 U.S. 1026, 144
L. Ed. 2d 779 (1999).

Here, the above-noted portions of the sentencing phase transcript
demonstrate that defendant, like the defendant in Wilkinson, invited
any error in the trial court’s refusal to give peremptory instructions to
the jury on the nonstatutory mitigating circumstances that he con-
fessed and that he was remorseful. Defendant’s attorney actively
agreed to the instructions the trial court thought appropriate. In so
doing, defendant amended the proposed peremptory jury instructions
that he had previously submitted in writing to the court. Furthermore,
concerning the mitigating circumstance of remorse, defendant later
abandoned the modified instruction, which had been allowed by the
trial court. The trial court did not deviate from defendant’s agreed
upon instruction on regret. Therefore, defendant invited any error in
the trial court’s actions. Accordingly, defendant is not entitled to
review based upon this assignment of error and it is overruled.

[8] Defendant next assigns as error the trial court’s deviation from
the standard peremptory, nonstatutory mitigating instruction
approved by this Court in State v. Lynch, 340 N.C. 435, 459 S.E.2d 679
(1995), cert. denied, 517 U.S. 1143, 134 L. Ed. 2d 558 (1996).
Defendant argues that in adding the last paragraph of the peremptory,
nonstatutory instructions set out below, the trial court invited jury
nullification by repeatedly emphasizing that the jury could reject
unchallenged evidence.

In Lynch, this Court approved the following phrasing for peremp-
tory instructions on nonstatutory mitigating circumstances:

“All of the evidence tends to show [named mitigating circum-
stance]. Accordingly, as to this mitigating circumstance, I charge
that if you find the facts to be as all the evidence tends to show,
you will answer, ‘Yes,” as to the mitigating circumstance Number
[#] on the issue and recommendation form if one or more of you
deems it to have mitigating value.”

340 N.C. at 476, 459 S.E.2d at 700.



IN THE SUPREME COURT 105

STATE v. THOMPSON
[3569 N.C. 77 (2004)]

Defendant contends that by approving certain phrasing for
peremptory, nonstatutory mitigating instructions in Lynch, this Court
modified prior law which allowed the jury to reject a nonstatutory
mitigating circumstance even when the trial court finds that all the
evidence tends to show its existence. We disagree.

Our opinion in Lynch simply stated that the particular peremp-
tory instruction given by the trial court in that case was a correct
statement of law. Id. Even when a defendant is entitled to a peremp-
tory instruction as to a nonstatutory mitigating circumstance, jurors
can reject that nonstatutory mitigating circumstance, either because
the jurors find that it does not exist o7 because they determine that it
does not have mitigating value.

To find a nonstatutory mitigating circumstance, a juror must
first determine “whether the proffered circumstance exists factually.
Jurors who find that a nonstatutory mitigating circumstance exists
are then to consider whether it should be given any mitigating
weight.” State v. Green, 336 N.C. 142, 173, 443 S.E.2d 14, 32, cert.
denied, 513 U.S. 1046, 130 L. Ed. 2d 574 (1994). Even where defend-
ant is entitled to a peremptory instruction, “[t]he jury may still reject
that circumstance if it finds the evidence is not convincing or if it
finds the circumstance does not have mitigating value.” Jones, 339
N.C. at 162, 451 S.E.2d at 852-53. See Green, 336 N.C. at 173-74, 443
S.E.2d at 32-33; State v. Gay, 334 N.C. 467, 492, 434 S.E.2d 840, 854
(1993). Similarly, as we stated in State v. McCollum, “It is well settled
that a peremptory instruction does not deprive the jury of its right to
reject the evidence because of a lack of faith in its credibility.” 334
N.C. 208, 229, 433 S.E.2d 144, 155 (1993), cert. denied, 512 U.S. 1254,
129 L. Ed. 2d 895 (1994).

In the present case, the trial court gave peremptory instructions
concerning 14 of the 17 nonstatutory mitigating circumstances sub-
mitted to the jury. As to each of those mitigating circumstances, the
trial court gave the instruction, or one similar to it, recited below:

You would find this mitigating circumstance if you do find that
the defendant [insert mitigating circumstance], and that this cir-
cumstance does have mitigating value.

The defendant has the burden of establishing this mitigating
circumstance by the preponderance of the evidence. All of the
evidence tends to show that this circumstance does exit.
Accordingly, as to this mitigating circumstance number [insert #],



106 IN THE SUPREME COURT

STATE v. THOMPSON
[3569 N.C. 77 (2004)]

I charge that if one or more of you find the facts to be as all the
evidence tends to show, and further deems that to have mitigating
value you would so indicate by having your foreman write “yes”
in the space provided after mitigating circumstance number
[insert #] on the Issues and Recommendation form.

If none of you finds this circumstance to exist, even though
there is no evidence to the contrary, or if none of you deems it to
have mitigating value, you would so indicate by having your fore-
man write “no” in that space.

The trial court’s peremptory instruction on nonstatutory mitigat-
ing circumstances in the case sub judice was a correct statement of
the law. Cf. Lawrence, 352 N.C. at 31-32, 530 S.E.2d at 826 (approving
a peremptory instruction similar to the one given in the present case
despite the defendant’s argument that “once a peremptory instruction
is given as to a mitigating circumstance, the only question that
remains is how much weight the jury will give the circumstance”).
Accordingly, we reject defendant’s assignment of error.

[9] Finally, because we find no error with respect to the trial court’s
jury instructions and submission of the mitigating circumstances dis-
cussed supra, there is no need to consider defendant’s cumulative
error argument on this point.

[10] By his next assignment of error, defendant contends that two of
the seven N.C.G.S. § 156A-2000(e)(3) (prior violent felony conviction)
aggravating circumstances submitted to and found by the jury were
not supported by the evidence. As to these two aggravators, the trial
court instructed the jury that it must determine whether defendant
had “been previously convicted of a felony involving the use or threat
of violence to the person, with regard to an armed robbery of Billy
Adams on March 17, 1990,” and whether defendant had “been previ-
ously convicted of a felony involving the use or threat of violence to
the person, with regard to an armed robbery of April Dobbins on April
8, 1990.” Defendant correctly points out that the indictments for these
two felonies listed “Bojangles Restaurant” as the victim of the rob-
bery, with “Billy Adams” and “April Dobbins” as being “present and in
attendance.” Defendant further notes that the evidence at trial, par-
ticularly the testimony of Adams and Dobbins, showed that the
restaurant was the entity that was robbed, while the individuals listed
in the indictments were merely present.

In support of his argument, defendant compares his case to one
in which an indictment for armed robbery varies from proof of the
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charge submitted at trial. According to defendant, “[jJust as nonsuit
would have been warranted had the [S]tate presented these indict-
ments alleging robberies of Bojangles, and then sought convictions
for robberies of two entirely different named victims, so too is there
a fatal variance here between the [S]tate’s indictments and evidence
and the corresponding instructions and findings on these aggravating
factors.” We disagree.

When the prosecution submitted the seven e(3) aggravating
circumstances at trial, defendant objected, but on the grounds that
the circumstances should be consolidated into one aggravator.
Thus, defendant did not properly preserve this issue for appel-
late review, see N.C. R. App. P. 10(b)(1) (“In order to preserve a ques-
tion for appellate review, a party must have presented to the trial
court a timely request, objection or motion, stating the specific
grounds for the ruling the party desired the court to make if the spe-
cific grounds were not apparent from the context.”), and is only en-
titled to relief if the trial court’s submission of defendant’s prior
felonies was plain error. State v. Odom, 307 N.C. 655, 6569-60, 300
S.E.2d 375, 378 (1983).

Furthermore, defendant misapprehends the law regarding the
effect of a variance between the designated property owner in an
armed-robbery indictment and the evidence as to the property owner
presented at trial. It is well established that an indictment for armed
robbery need not allege that the property taken “be laid in a particu-
lar person.” State v. Spillars, 280 N.C. 341, 345, 185 S.E.2d 881, 884
(1972). Likewise, “[v]ariance between the allegations of the [armed
robbery] indictment and the proof in respect of the ownership of the
property taken is not material.” State v. Ballard, 280 N.C. 479, 485,
186 S.E.2d 372, 375 (1972). “The gravamen of the offense is the endan-
gering or threatening of human life by the use or threatened use of
firearms or other dangerous weapons in the perpetration of or even
in the attempt to perpetrate the crime of robbery.” Id. “An indictment
for robbery will not fail if the description of the property is sufficient
to show it to be the subject of robbery and negates the idea that the
accused was taking his own property.” Spillars, 280 N.C. at 345, 185
S.E.2d at 884; see also State v. Pratt, 306 N.C. 673, 681, 295 S.E.2d 462,
467 (1982) (“As long as it can be shown defendant was not taking his
own property, ownership need not be laid in a particular person to
allege and prove robbery”); State v. Jackson, 306 N.C. 642, 650-51, 295
S.E.2d 383, 388 (1982) (“As long as the evidence shows the defendant
was not taking his own property, ownership is irrelevant . . . . A tak-
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ing from one having the care, custody or possession of the property
is sufficient”).

Here, both the aggravating circumstances submitted to the jury
and the evidence presented at trial, including the armed robbery
indictments and the testimony of Adams and Dobbins, conveyed to
the jury that those two employees of the property owner listed in the
aggravating circumstances were present and endangered or threat-
ened in the course of the armed robberies. It is further clear from
both the indictments and other evidence admitted at trial that the
property taken did not belong to defendant. In both instances, any
inconsistency between the aggravating circumstance, indictment, and
trial testimony was thus immaterial. Because we conclude that the
trial court did not commit error, much less plain error, in submitting
the challenged aggravating circumstances, we reject defendant’s
assignment of error as to this issue.

[11] Similarly, we reject defendant’s related argument that the trial
court erred in failing to dismiss his indictment for robbery with a
dangerous weapon because the indictment omitted the essential ele-
ment that the victim, Domino’s Pizza, was “a legal entity capable of
owning property.” First, the cases cited by defendant in support of his
argument are inapposite. State v. Bell found a fatal variance between
a robbery indictment and the evidence presented at trial because
although the indictment alleged that “ ‘Jean’ Rogers” was robbed, all
evidence at trial indicated “ ‘Susan’ Rogers” was actually the victim.
270 N.C. 25, 29, 153 S.E.2d 741, 744 (1967). Thus, the facts in Bell dis-
tinguish that case from the instant case. State v. Norman concluded
that an indictment for larceny must allege that an entity listed as the
victim is “ ‘a legal entity capable of owning property’ ” because proof
of offense of the ownership rights of another is an essential element
of larceny. 149 N.C. App. 588, 593, 562 S.E.2d 453, 457 (2002) (quoting
State v. Woody, 132 N.C. App. 788, 790, 513 S.E.2d 801, 803 (1999)).
However, armed robbery and larceny are separate and distinct crimes
with separate elements, and, as we noted above, an indictment for
armed robbery is not fatally defective simply because it does not cor-
rectly identify the owner of the property taken.

Second, the property description in the robbery indictment was
sufficient to demonstrate that the property did not belong to the
defendant. Despite defendant’s contentions to the contrary, it is
irrelevant whether the indictment alleged that Domino’s was a
legal entity. Therefore, defendant’s assignment of error as to this
issue is overruled.
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[12] Defendant next contends that during his sentencing hearing,
the prosecutor engaged in improper closing argument by misrepre-
senting the facts and the law on two separate occasions. However,
defendant did not timely object to either of the challenged portions of
the prosecutor’s arguments.

The first portion of allegedly improper prosecutorial argument is
as follows:

This is not a matter of you doing something to him. Don't let
anybody imply to you at any point in this trial that you're doing
this to him. Don’t let anyone beg you not to take his life. That’s
not what'’s going on here. You're not doing this to him. He’s doing
it to you. He made all these decisions back on March 31, 2001.
That day, he chose to take an innocent man, and play not only
judge and jury, but executioner. And when he made that decision,
he made your decision. This is not a matter of you doing it to him.
He put himself in that seat, by his own acts and conduct.

According to defendant, this argument was improper because the
prosecutor knew defendant was willing to plead guilty and accept a
sentence of life imprisonment without parole; nonetheless, the pros-
ecutor urged the jury to ignore defendant’s “pleas for mercy.”
Defendant further contends that the argument misconstrues the law
because the prosecutor, not defendant, was responsible for the capi-
tal trial, citing N.C.G.S. § 156A-2004(a) (2003) (“The State may agree to
accept a sentence of life imprisonment for a defendant at any point in
the prosecution of a capital felony . . .”). Finally, defendant contends
that this line of argument, along with the prosecutor’s elicitation of
the Alexanders’ opinion as to the proper sentence, misled the jury to
believe that life imprisonment without parole was not an appropriate
sentence and that defendant was responsible for forcing the jury to
make a life-or-death sentencing decision.

Counsel is afforded wide latitude to present arguments “which
are warranted by the evidence and are not calculated to mislead or
prejudice the jury.” State v. Riddle, 311 N.C. 734, 738, 319 S.E.2d 250,
253 (1984), quoted in State v. Roache, 358 N.C. 243, 301-02, 595 S.E.2d
381, 418-19 (2004). The standard for reviewing the propriety of a pros-
ecutor’s closing argument is well settled:

Where a defendant fails to object to the closing arguments at
trial, defendant must establish that the remarks were so grossly
improper that the trial court abused its discretion by failing to
intervene ex mero motu. “To establish such an abuse, defendant
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must show that the prosecutor’s comments so infected the trial
with unfairness that they rendered the conviction fundamentally
unfair.” See State v. Dawvis, 349 N.C. 1, 23, 506 S.E.2d 455, 467
(1998), cert. denied, 526 U.S. 1161, 144 L. Ed. 2d 219 (1999).

Roache, 358 N.C. at 296-97, 595 S.E.2d at 415-16 (quoting State v.
Grooms, 353 N.C. 50, 81, 540 S.E.2d 713, 732 (2000), cert. denied, 534
U.S. 838, 151 L. Ed. 2d 54 (2001)).

Moreover, “statements contained in closing arguments to the
jury are not to be placed in isolation or taken out of context on
appeal. Instead, on appeal we must give consideration to the context
in which the remarks were made and the overall factual circum-
stances to which they referred.” Green, 336 N.C. at 188, 443 S.E.2d at
41. Immediately preceding the challenged portion of his argument,
the prosecutor reminded the jury that during jury selection, defend-
ant’s attorney asked the jury whether it “had what it took to make a
life or death decision,” and informed the jury that “it’s time to make a
decision.” Later the prosecutor further emphasized to the jury, “When
you make your decision, nobody’s going to tell you its going to be
easy . . .. [[]t's not as easy as saying just life or death.” (Empha-
sis added.)

Furthermore, on numerous occasions, this Court has rejected the
line of reasoning presented by defendant, finding no error or gross
impropriety in similar prosecutorial arguments. See State v. Prevatte,
356 N.C. 178, 266, 570 S.E.2d 440, 489 (2002) (concluding that nothing
in the prosecutor’s argument that the defendant signed his own death
warrant in the victim’s blood “relieves the jury of its responsibility of
fairness and impartiality”), cert. denied, 538 U.S. 986, 155 L. Ed. 2d
681 (2003); State v. Walls, 342 N.C. 1, 64, 463 S.E.2d 738, 772 (1995)
(concluding that when the prosecutor argued that “ ‘{we]’re the mas-
ter of our destiny [and] we are responsible for the consequences of
our actions,” ” “[t]he thrust of the prosecutor’s argument was not that
the jury’s decision was not final, but rather, that it was the defendant,
who by choosing his course of actions, signed his own death war-
rant”), cert. dented, 517 U.S. 1197, 134 L. Ed. 2d 794 (1996); Jones, 339
N.C. at 161, 451 S.E.2d at 852 (concluding that “it is highly doubtful
that the jury thought itself relieved of the responsibility of recom-
mending the defendant’s sentence” when the prosecutor argued that
the defendant “ ‘put himself in this position’ ” and “ ‘gave himself the
death penalty’ ”); State v. Reeves, 337 N.C. 700, 734, 448 S.E.2d 802,
818 (1994) (finding, where the prosecution argued that the defendant
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“ ‘wrote his own death warrant when he killed and brutalized [the vic-
tim]’ ” and that the “ ‘death warrant that he has wrote [sic] is here
before you folks to sign, to make legal,’ ” that “[t]he jury should have
in no way deduced from this that it was not their [sic] responsi-
bility to impose the death penalty”), cert. denied, 514 U.S. 1114, 131
L. Ed. 2d 860 (1995); see also State v. McNeil, 350 N.C. 657, 689, 518
S.E.2d 486, 505 (1999) (“This Court has repeatedly held it is not
improper to argue that defendant, as judge, jury, and executioner, sin-
gle-handedly decided the victim’s fate”), cert. denied, 529 U.S. 1024,
146 L. Ed. 2d 321 (2000).

Defendant’s arguments are wholly without merit. The record
reveals no indication that the prosecutor expressly or implicitly com-
municated to the jury that life imprisonment should not be consid-
ered, that the jury should disregard evidence of defendant’s “pleas for
mercy,” or, most importantly, that defendant’s sentence “was deter-
mined automatically” and was not the jury’s upcoming decision. Here,
the prosecution simply referenced decisions defendant made on the
day of the murder and argued that those decisions led to the present
proceeding and the jury’s decision. “Clearly, the gist of the prosecu-
tor’s argument was that the defendant, by committing a capital crime,
put himself in the position where he would be tried for his life.”
Jones, 339 N.C. at 161, 451 S.E.2d at 852. Because the prosecutor’s
argument in no way relieved the jury of its responsibility to recom-
mend a sentence or to remain fair and impartial, the trial court did not
err in failing to intervene ex mero motu.

[13] The second portion of the closing argument challenged by
defendant is as follows:

There are three factors present in this case, which I think
would help you in making your decision on which of the aggrava-
tors and mitigators you should consider. And the three factors
are, number one, this defendant has got a prior history for violent
conduct. Number two, this defendant killed a totally helpless and
innocent victim. And number three, based on the evidence you
heard in the first phase of the trial, there can be no residual doubt
in your mind about who pulled the trigger and who committed
this crime. You have the right man. For these reasons, when you
fill out your verdict sheet, I ask you, after weighing all the aggra-
vating and mitigating factors, to sentence Mr. Thompson . . . to
death for the murder of Kenneth Bruhmuller.

(Emphasis added.)
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Defendant contends that in this portion of the closing argument,
the prosecution erroneously attempted to submit additional non-
statutory aggravating circumstances to the jury, including that
defendant killed an innocent victim and that the jury should have no
residual doubt as to defendant’s guilt.

Again, we find defendant’s argument meritless. Although it is
common practice for practitioners and courts to interchange the
proper term “circumstance” with “factor” when referring to aggravat-
ing circumstances, the prosecution’s use of the term “factors” during
closing argument clearly did not refer to any additional aggravating
circumstances. The prosecution merely requested that the jury con-
sider certain facts when weighing both mitigating and aggravating cir-
cumstances. In a separate section of his argument, the prosecution
meticulously explained the eight statutory aggravating circumstances
submitted to the jury. After the attorneys completed their arguments,
the trial court instructed the jury as to only eight statutory aggravat-
ing circumstances. We presume, as we must, that the jury followed
the instructions as submitted to it by the trial court. See State v.
Jennings, 333 N.C. 579, 618, 430 S.E.2d 188, 208, cert. denied, 510 U.S.
1028, 126 L. Ed. 2d 602 (1993). Accordingly, this assignment of error
is overruled.

[14] In his next assignment of error, defendant contends that he is
entitled to a new capital sentencing proceeding because he and his
attorney were excluded from alleged unrecorded exchanges between
the bailiff and the jury. Defendant contends that this alleged exchange
necessarily altered the outcome of his capital sentencing proceeding
and that his exclusion from this alleged communication violated his
unwaivable constitutional right to be present at all stages of his capi-
tal murder trial, his right to a complete record for appeal, and the due
process and confrontation clauses of the constitution of the United
States and the State of North Carolina. We disagree.

According to the defendant, the alleged exchange took place on
14 November 2002 near the end of his capital sentencing proceeding
and after the jury had begun its deliberations. The transcript reveals
the following:

(Proceedings continued at 5:01 p.m. The defendant was present.
The jury was not present.)

THE COURT: Bring them in.

I'm going to release the jury for the day at this time, counsel.
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(The bailiff conferred with the [c]ourt at the bench.)
(Time was allowed.)

(Proceedings continued at 5:08 p.m. The defendant was present.
The jury was not present.)

BaiLirr OpuM: They have a verdict, Judge.
THE Court: All right.

Ladies and gentlemen, the jury has announced to the bailiff
that it has reached a verdict.

From the above-quoted portion of the transcript, defendant infers
that

an unrecorded, private exchange between the bailiff and the
trial court substantially changed the course of these capital pro-
ceedings. Something in that exchange caused the court to reverse
its order for the bailiff to bring the jury into the courtroom for an
evening recess. Thus the exchange must have focused on the
bailiff’s perceptions or interpretations of the words or conduct of
jury members. Those interactions may have been either the
bailiff’s direct communications with, or indirect observations
of, one or more jurors. In either case, the interactions between
the bailiff and the jury, like the private conference between the
bailiff and the judge, occurred in defendant’s absence, off the
record, and at a pivotal stage of the life-and-death decision-
making process.

We acknowledge that a defendant’s right to be present during
all stages of his trial is guaranteed by the constitutions of the
United States and the State of North Carolina. State v. Golphin, 352
N.C. 364, 389, 533 S.E.2d 168, 189 (2000), cert. denied, 532 U.S. 931,
149 L. Ed. 2d 305 (2001). However, defendant’s argument relies
exclusively on North Carolina law and our discussion is limited
accordingly.

The right of confrontation, as guaranteed by Article I, Section 23
of the North Carolina Constitution “extends to all times during the
trial when anything is said or done which materially affects defendant
as to the charge against him.” State v. Chapman, 342 N.C. 330, 337-38,
464 S.E.2d 661, 665 (1995), cert. denied, 518 U.S. 1023, 135 L. Ed. 2d
1077 (1996). When a defendant is tried capitally, the right to be
present is unwaivable. Golphin, 352 N.C. at 389, 533 S.E.2d at 189.
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When a violation of this right is found on appeal, defendant will pre-
vail unless the State can show that any such violation was harmless
beyond a reasonable doubt. State v. Huff, 325 N.C. 1, 32, 381 S.E.2d
635, 6562-63 (1989), judgment vacated on other grounds, 497 U.S.
1021, 111 L. Ed. 2d 777 (1990). However, this burden does not shift to
the State unless and until defendant demonstrates constitutional
error on the record. State v. Blakeney, 352 N.C. 287, 305-06, 531
S.E.2d 799, 813-14 (2000) (finding that when the transcript of a dia-
logue with the court indicated that defense counsel was present
during a proceeding in a capital case, defendant’s argument that the
transcript’s failure to specifically indicate whether he was present
during the same proceeding constituted a Confrontation Clause vio-
lation was insufficient to show error; thus, the burden did not shift to
the State), cert. denied, 531 U.S. 1117, 148 L. Ed. 2d 780 (2001); State
v. Adams, 335 N.C. 401, 408-10, 439 S.E.2d 760, 763-64 (1994) (finding
error in the trial judge’s ex parte communications with three jurors
but that such error was harmless, and further finding that the capital
defendant could not carry his “burden in the first instance” that there
may have been other impermissible ex parte communications not
reflected in the record because the record did not reveal the exist-
ence of any such communications), cert. denied, 522 U.S. 1096, 139
L. Ed. 2d 878 (1998); cf. State v. Smith, 326 N.C. 792, 794, 392 S.E.2d
362, 363-64 (1990) (granting the capital defendant a new trial because
the record revealed the existence of ex parte communications
between three prospective jurors and the trial judge but, because
the record was silent as to the contents of the communications, the
Court could not determine whether the errors were harmless beyond
a reasonable doubt).

We determine that defendant has not shown a violation of the
North Carolina Confrontation Clause on the record. Although defend-
ant speculates that the bailiff may have engaged in “direct communi-
cations with, or indirect observations of, one or more jurors,” the
transcript in no way indicates that any such communication between
the bailiff and the jury members occurred, particularly as the trial
judge did not instruct the bailiff to communicate with the jury.
Because “[w]e will not assume error ‘when none appears on the
record,” ” defendant’s assignment of error is overruled. Blakeney, 352
N.C. at 304, 531 S.E.2d at 812 (quoting State v. Williams, 274 N.C. 328,
333, 163 S.E.2d 353, 357 (1968)), quoted in State v. Daughtry, 340
N.C. 488, 517, 459 S.E.2d 747, 762 (1995), cert. denied, 516 U.S. 1079,
133 L. Ed. 2d 739 (1996)).
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INEFFECTIVE ASSISTANCE OF COUNSEL

[15] Next, defendant assigns error to statements made by his defense
counsel during both the jury selection and guilt-innocence phases of
trial. Defendant argues that counsel improperly conceded to jurors
during voir dire that defendant is guilty of first-degree murder,
thereby depriving him of his Sixth Amendment right to effective
assistance of counsel. Defendant further argues that counsel failed to
establish a sufficient record of his knowing and voluntary consent to
this trial strategy during the guilt-innocence phase and that such con-
cessions constitute ineffective assistance of counsel per se under this
Court’s decision in State v. Harbison, 315 N.C. 175, 337 S.E.2d 504
(1985), cert. denied, 476 U.S. 1123, 90 L. Ed. 2d 672 (1986).

The two-part test for ineffective assistance of counsel is the same
under both the state and federal constitutions. State v. Braswell, 312
N.C. 553, 562-63, 324 S.E.2d 241, 248 (1985). A defendant must first
show that his defense counsel’s performance was deficient and, sec-
ond, that counsel’s deficient performance prejudiced his defense.
Strickland v. Washington, 466 U.S. 668, 687, 80 L. Ed. 2d 674, 693
(1984). Deficient performance may be established by showing that
“counsel’s representation ‘fell below an objective standard of reason-
ableness.” ” Wiggins v. Smith, 539 U.S. 510, 521, 156 L. Ed. 2d 471, 484
(2003) (quoting Strickland, 466 U.S. at 688, 80 L. Ed. 2d at 693).
Generally, “to establish prejudice, a ‘defendant must show that there
is a reasonable probability that, but for counsel’s unprofessional
errors, the result of the proceeding would have been different. A rea-
sonable probability is a probability sufficient to undermine confi-
dence in the outcome.’ ” Wiggins, 539 U.S. at 534, 156 L. Ed. 2d at 493
(quoting Strickland, 466 U.S. at 694, 80 L. Ed. 2d at 698).

In Harbison, defense counsel told the jury during closing argu-
ment that he did not “feel that [the defendant] should be found inno-
cent. I think he should do some time to think about what he has done.
I think you should find him guilty of manslaughter and not first
degree.” 315 N.C. at 178, 337 S.E.2d at 506. This Court held that when
a defense counsel, “to the surprise of his client admits his client’s
guilt, the harm is so likely and so apparent that the issue of prejudice
need not be addressed.” Id. at 180, 337 S.E.2d at 507. By admitting the
defendant’s guilt without his consent, counsel had “swept away” the
defendant’s right to plead “not guilty” and the defendant’s “rights to a
fair trial and to put the State to the burden of proof.” Id. Accordingly,
this Court concluded that a “per se . . . violation of the Sixth
Amendment [] has been established in every criminal case in which
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the defendant’s counsel admits the defendant’s guilt to the jury with-
out the defendant’s consent.” Id. at 180, 337 S.E.2d at 507-08. See also
State v. Matthews, 358 N.C. 102, 591 S.E.2d 535 (2004). However,
defendant has not shown a Harbison violation in this case.

With regard to jury selection: During voir dire, defense counsel
asked several prospective jurors, “Do you feel that you're up to mak-
ing a life or death decision?” On at least three occasions, defense
counsel followed his question with one of these statements: “That’s
what you are going to be asked to do,”; “[W]e are here, and if you're
selected on the jury, you would be called upon to make such a deci-
sion”; and “I'm asking in a real way, because that would be a decision
that all four of you would be making in this case, in this courtroom,
with respect to John Thompson.” Defendant argues that defense
counsel’s statements could only be interpreted as admissions of
defendant’s guilt of capital murder because the statements implied
that the trial would necessarily include a capital sentencing phase. As
the jury voir dire was conducted in panels with the potential jury
pool present in the courtroom, defendant contends that four jurors
who were later seated also heard defense counsel’s statements.

This Court has consistently considered a defense counsel’s state-
ments in context to determine whether they are concessions under
Harbison. See State v. Hinson, 341 N.C. 66, 78, 459 S.E.2d 261, 268
(1995) (finding no ineffective assistance under Harbison in defense
counsel’s closing argument and emphasizing that “defendant [had]
taken the challenged comments out of context”). After a careful
review of the transcripts and briefs, we are satisfied here that defense
counsel’s statements during voir dire were not intended as conces-
sions of defendant’s guilt; rather, the statements were part of a
broader series of questions through which defense counsel sought to
ascertain whether prospective jurors were predisposed to automati-
cally vote for either life in prison without parole or the death penalty.
In particular, defense counsel repeatedly prefaced his questions with
variations of the following inquiry:

MRr. CAUsSEY: [D]o you feel that if you were in the sentencing
phase, where you have sat on the jury, you've heard all the evi-
dence, found John guilty of premeditated, deliberated murder,
would you still be able to consider both life without parole and
the death penalty as both [sic] possible punishment? Or would
you lean towards one or the other?

(Emphasis added.) At another time defense counsel asked:
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Do you likewise feel that if we were in a sentencing hearing and
you've already found John guilty of first-degree, premeditated
murder, that’'s no longer an issue, you've said he’s done it, he
thought about it, meant to do it, and did it, killed another person.
Would you at that point of the trial be able to consider both life
without parole as a possible punishment and the death penalty?

(Emphasis added.)

Further, the trial court informed potential jurors before voir dire
that the attorneys “have the right to . . . ask you some questions about
your positions on the death penalty, on capital punishment.”
Notwithstanding those questions, the trial court instructed the
prospective jurors that the trial would not proceed to a capital sen-
tencing phase unless the jury found defendant guilty of first-degree
murder and “there would be no sentencing hearing convened, unless
and until a person is found guilty of first-degree murder. So the fact
that we are discussing a sentencing hearing presumes that there has
been a verdict of first-degree murder returned.” When viewed in con-
text, defense counsel’s statements during jury selection appear
wholly distinct from the statements of the defense counsel in
Harbison and do not constitute ineffective assistance of counsel per
se under Harbison.

As for the guilt phase of trial, defendant argues that counsel
essentially conceded guilt of felony murder by acknowledging that
defendant had robbed Domino’s and shot Bruhmuller. Defendant also
contends that the trial court did not request sufficient details on the
content of his defense counsel’s anticipated trial strategy. Without
such detail, defendant argues that the record fails to establish that he
understood the gravity of counsel’s concessions, specifically, that he
understood defense counsel would concede his guilt on the capital
charge of felony murder.2 Because the record reflects that defendant

2. Although defendant also argues that “[n]either the short-form indictment nor
any other aspect of this record established that defendant received notice of the ‘true
nature of the charge’—i.e., the elements of capital murder on the theories presented by
the prosecution—before his lawyers conceded guilt on that charge to the jury,” we note
that this Court has previously held that short-form indictments meet state and federal
constitutional requirements and are sufficient to charge first-degree felony murder as
well as first-degree murder carried out with malice, premeditation, and deliberation.
State v. Hunt, 357 N.C. 257, 582 S.E.2d 593, cert. denied, 539 U.S. 985, 156 L. Ed. 2d 702
(2003); see also State v. Braxton, 352 N.C. 158, 174-75, 531 S.E.2d 428, 437-38 (2000),
cert. denied, 531 U.S. 1130, 148 L. Ed. 2d 797 (2001). Moreover, our holding in State v.
Harbision, is narrowly designed to safeguard defendant’s rights to effective assistance
of counsel and to plead “not guilty,” and does not implicate the panoply of due process
concerns briefed by this defendant.
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knowingly and voluntarily consented to the trial strategy employed
by his defense counsel, these assignments of error are overruled.

During the guilt-innocence phase and before closing arguments,
the trial court inquired of defense counsel whether “there will be any
portion of the argument which could be construed as an acknowl-
edgment of culpability or an admission of guilt on the part of the
defendant.” Counsel responded, “Your Honor, the way that I plan on
handling that is, by acknowledging responsibility in these cases, but
without specifically mentioning guilt” and confirmed that he had dis-
cussed this strategy with defendant, after which the trial court ques-
tioned defendant directly.

The trial court asked defendant to stand and swore him under
oath. Thereafter, the court entered the following colloquy on the
record:

THE COURT: Mr. Thompson, at this time, I'm going to speak to
you about the conversation I just had with Mr. Chamberlin, about
the argument that he intends to make to the jury in your case. He
has told me that he has in fact discussed the general nature and
subject of his argument with you. Have you had that discussion
with Mr. Chamberlin?

THE DEFENDANT: Yes, sir.

THE CourT: Okay. Do you understand that in any criminal
case, the decision as to what plea [is] to be entered must be made
exclusively by the person who is charged, in this case, by you?

THE DEFENDANT: Yes, sir.

THE CourT: You understand that you have to decide what
plea to enter before the jury and before the Court? Related to that
is a rule that the decision as to whether to admit guilt or culpa-
bility or fault to any kind of criminal offense, if that’s going to be
done by your lawyer during arguments to the jury, that has to be
agreed to by the person accused, by the defendant, that is, by you.
Do you understand that?

THE DEFENDANT: Yes, sir.

THE COURT: And before an attorney can go before a jury and
say that his client was guilty or possibly responsible for any crim-
inal conduct, he has to have the accused person’s, that’s your,
consent before he can do that. Do you understand that?
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THE DEFENDANT: Yes, sir.

THE CourT: Okay. Have you in fact—again, I'll ask you, have
you discussed that particular trial strategy with your lawyer, par-
ticularly Mr. Chamberlin, about his final argument?

THE DEFENDANT: Yes, sir.

THE COURT: And do you in fact agree that Mr. Chamberlin may
make that type of argument to the jury, admitting responsibility
for some of these events?

THE DEFENDANT: Yes, sir.

THE CourT: Okay. Do you have any questions you’d like to
ask me about any of what we've just discussed here?

THE DEFENDANT: No, sir.

THE COURT: Okay. You are agreeing to Mr. Chamberlin making
an argument to that general effect to the jury; is that correct?

THE DEFENDANT: Yes, sir.

THE COURT: All right. Thank you, Mr. Thompson. Would you
be seated, please.

Defense counsel ultimately argued to the jury during the guilt-
phase closing argument that although defendant had robbed the
Domino’s and shot Bruhmuller, he had not acted with premeditation
and deliberation. For that reason, defense counsel urged the jury to
find defendant not guilty of first-degree murder based upon the
theory of malice, premeditation, and deliberation. Defense counsel
did not otherwise address the State’s theory of first-degree felony
murder predicated upon robbery with a dangerous weapon.

Immediately following defense counsel’s closing argument, the
trial court inquired as to whether defendant was “able to clearly hear
the speech that [defense counsel] just made to the jury.” Defendant
responded that he had heard the closing argument, after which the
court asked, “Is that the type of speech or statement that you and
[defense counsel] had discussed making to the jury?” and “Do you
agree and consent to him making that speech to the jury?” Defendant
responded, “Yes, sir” to both questions.

In Harbison, the defendant had not consented to his counsel’s
concession of guilt, and the trial court did not take steps to ascertain
whether this strategy had been discussed with the defendant. This
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Court has since stated that an on-the-record exchange between the
trial court and the defendant is the preferred method of determining
whether the defendant knowingly and voluntarily consented to an
admission of guilt during closing argument. State v. McDowell, 329
N.C. 363, 386-87, 407 S.E.2d 200, 213 (1991). However, this Court has
declined to define such a colloquy as the sole measurement of con-
sent or to set forth strict criteria for an acceptable colloquy. Id. at
387, 407 S.E.2d. at 213.

It is sufficient to note that the exchange that took place here is
nearly identical to the on-the-record discussion which we held to
show knowing and voluntary consent in McDowell, 329 N.C. at
385-86, 407 S.E.2d at 212-13. Although the trial court in McDowell also
provided the defendant with an unobtrusive means to signal during
closing argument that defense counsel had exceeded his authority, id.
at 386, 407 S.E.2d at 213, we do not view this practice as essential to
a determination of defendant’s knowing and voluntary consent to
concessions made in the argument.

Here, the trial court twice confirmed that defense counsel had
discussed the trial strategy with defendant. The court also twice
informed defendant that he had the right to choose which plea to
enter and that his counsel could not admit any degree of “guilt or cul-
pability or fault” without his consent. Then, the court twice asked
defendant whether he agreed that defense counsel had permission to
“admit[] responsibility for some of these events” to the jury.
Defendant stated that he agreed and that he had no questions about
his discussion with the court. Following closing argument, the court
inquired and defendant stated under oath that defense counsel had
made the type of statement which he expected and that he agreed and
consented to defense counsel’s argument.

Accordingly, we find that defendant’s on-the-record consent to
his counsel’s argument complied with the requirements of Harbison;
therefore, we deny defendant’s alternative request that this Court
remand his case for an evidentiary hearing on whether defendant con-
sented to defense counsel’s concessions of guilt.

Because defendant voluntarily and knowingly consented to
defense counsel’s concessions, no per se violation occurred, and
further review is “pursuant to the normal ineffectiveness standard
set forth in Strickland v. Washington, 466 U.S. 668, 80 L. Ed. 2d
674 . .. (1984)[] and State v. Braswell, 312 N.C. 553, 324 S.E.2d 241
(1985).” McDowell, 329 N.C. at 387, 407 S.E.2d at 213. However,
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defendant has entered only a general assignment of error on this
point, and defendant’s only arguments relate to his claim that defense
counsel’s statements violated the per se ineffective assistance of
counsel standard established by Harbison. For this reason, defendant
is deemed to have waived broader review under Strickland and
Braswell as to whether defense counsel’s alleged concessions consti-
tuted ineffective assistance of counsel. N.C. R. App. P. 28(a)
(“Questions raised by assignments of error in appeals from trial
tribunals but not then presented and discussed in a party’s brief are
deemed abandoned.”).

[16] Next, defendant contends that the record on appeal contains
several additional ineffective assistance of counsel issues. However,
defendant presents no more than a general argument that these issues
cannot be resolved without further development of the record or ref-
erences to information outside of the record. Defendant asks this
Court to rule that he cannot be procedurally barred from raising these
claims during future litigation because he was unable to litigate them
fully on direct appeal. He emphasizes that the cold record prevents
review under the ineffective assistance of counsel standard estab-
lished by Strickland and Braswell and what he characterizes as “the
cumulative prejudice review” required by Wiggins v. Smith.

Defendant seeks to preserve the following claims:

Denial of defendant’s Motion to compel investigators to provide
all investigative materials to the prosecutor . . . ; counsel’s appar-
ent failures to request individual jury voir dire, to object to
“death qualification” of the jury, to seek supplemental questioning
of jurors who expressed concern about the death penalty and
were challenged by the [S]tate for cause on that basis, and to
exhaust peremptory strikes while seating, inter alia, one or
more jurors whose family members were victims of violent
crime . . . ; any acts or omissions, as noted throughout this [b]rief,
that this Court might construe as trial waiver resulting in the deci-
sion against defendant of any aspect of any Issue raised on
appeal; any possible bases for collateral attack on defendant’s
1990 guilty plea and judgment, such as insufficiency of the evi-
dence or the incompletely voluntary, intelligent, and knowing
nature of the plea, whether or not related to possible prosecutor-
ial overreaching on the elements of “kidnapping” that inhere in
the act of robbery under State v. Fulcher, 294 N.C. 503, 523, 243
S.E.2d 338, 351 (1978); and counsel’s opening the door in the
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sentencing phase to prejudicial information regarding defend-
ant’s disciplinary record in prison. . . .

In the alternative, defendant’s appellate counsel moves this Court to
stay the present appeal and order appointment of two post-conviction
attorneys to pursue such claims in a motion for appropriate relief.3
Apart from broad statements that the cold record does not permit
review and references to transcript and record pages, defendant pre-
sents no support for his assertion that these issues cannot be litigated
on direct review, nor does defendant indicate what additional types of
evidence may be needed to resolve them.

Although defendant assigns error to the ineffective assistance of
counsel claims listed above, he has expressly stated in brief and at
oral argument that he is not requesting substantive review of any inef-
fective assistance of counsel claims; rather, defendant asks this Court
to identify a list of potential ineffective assistance of counsel claims
not subject to the procedural bar to motions for appropriate relief
provided in N.C.G.S. § 15A-1419. For this reason, the Court will not
analyze whether his ineffective assistance of counsel claims meet the
standard established by Strickland. See N.C. R. App. P. 28(a)
(“Questions raised by assignments of error in appeals from trial tri-
bunals but not then presented and discussed in a party’s brief, are
deemed abandoned.”).

A motion for appropriate relief is denied when “[u]pon a previous
appeal the defendant was in a position to adequately raise the ground
or issue underlying the present motion but did not do so.” N.C.G.S.
§ 15A-1419(a)(3) (2003). Section 15A-1419 “ ‘is not a general rule that
any claim not brought on direct appeal is forfeited on state collateral
review. Instead, the rule requires North Carolina courts to determine
whether the particular claim at issue could have been brought on
direct review.’ ” State v. Fair, 354 N.C. 131, 166, 557 S.E.2d 500, 525
(2001) (quoting McCarver v. Lee, 221 F.3d 583, 589 (4th Cir. 2000),
cert. denied, 531 U.S. 1089, 148 L. Ed. 2d 694 (2001)), cert. denied, 535
U.S. 1114, 153 L. Ed. 2d 162 (2002). It is well established that ineffec-
tive assistance of counsel claims “brought on direct review will be
decided on the merits when the cold record reveals that no further

3. In a related argument, defendant likewise requests that this Court, ex
mero motu, identify any ineffective assistance of counsel claims that should be
litigated, allow his appellate counsel to withdraw based upon deficient performance,
appoint replacement appellate and post-conviction counsel, and stay the proceed-
ings. Given our discussion and disposition of this issue, we decline to grant defendant
such relief.
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investigation is required, i.e., claims that may be developed and
argued without such ancillary procedures as the appointment of
investigators or an evidentiary hearing.” Id. at 166, 557 S.E.2d at 524.
Thus, when this Court reviews ineffective assistance of counsel
claims on direct appeal and determines that they have been brought
prematurely, we dismiss those claims without prejudice, allowing
defendant to bring them pursuant to a subsequent motion for appro-
priate relief in the trial court. Id. at 167, 557 S.E.2d at 525.

It is not the intention of this Court to deprive criminal defendants
of their right to have [ineffective assistance of counsel] claims
fully considered. Indeed, because of the nature of [ineffective
assistance of counsel] claims, defendants likely will not be in a
position to adequately develop many [ineffective assistance of
counsel] claims on direct appeal. Nonetheless, to avoid proce-
dural default under N.C.G.S. § 15A-1419(a)(3), defendants should
necessarily raise those [ineffective assistance of counsel] claims
on direct appeal that are apparent from the record.

Id.

Although the relief defendant seeks is not appropriate in the case
sub judice, it is not entirely unprecedented, contrary to the State’s
argument. See State v. Watts, 357 N.C. 366, 378, 584 S.E.2d 740, 749
(2003), cert. denied, — U.S. ——, 158 L. Ed. 2d 370 (2004) (holding no
waiver of ineffective assistance of counsel claim by failure to raise it
on direct appeal when the defendant’s trial attorney failed to present
any mitigating evidence at sentencing); see also State v. Hyatt, 355
N.C. 642, 668, 566 S.E.2d 61, 78 (2002), cert. denied, 537 U.S. 1133, 154
L. Ed. 2d 823 (2003) (dismissing without prejudice an ineffective
assistance of counsel claim alleging counsel’s failure to procure cer-
tain records that could have been useful to impeach key witnesses at
trial, while rejecting a second ineffective assistance claim on the
record after finding that although that claim was capable of being
developed and argued on direct appeal, defendant failed to state
the claim with specificity or to present supporting arguments);
State v. Long, 354 N.C. 534, 539-40, 557 S.E.2d 89, 93 (2001) (direct-
ing that the defendant not be precluded from raising ineffective
assistance of counsel claim in future postconviction proceedings
where the sole contention was the propriety of trial counsel’s prepa-
ration and preservation of a defense to first-degree murder based
upon intoxication).
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In light of our holdings in Watts, Long, and Hyatt, we do not
agree with the State that defendant is seeking an advisory opinion as
to the application of the section 15A-1419(a)(3) procedural bar.
However, given the sheer number and breadth of defendant’s
potential ineffective assistance of counsel claims, his failure to pro-
vide the Court with any argument as to why the record is insufficient
to raise those claims at this time, and the fact that he refers to a
cumulative ineffective assistance of counsel claim, we decline to
determine whether his potential claims are subject to the procedural
bar established by N.C.G.S. § 15A-1419(a)(3). We note that defend-
ant’s attempt to raise this issue on direct appeal in no way precludes
him from raising his ineffective assistance of counsel claims during a
future proceeding.

PRESERVATION ISSUES

Preliminarily, we address an issue which defendant did not char-
acterize as one submitted for preservation, but which our review
indicates is most appropriately examined under this heading.
Defendant argues that the trial court erred in failing to submit the
nonstatutory mitigator that he had “a family and support system who
will continue to provide support for him emotionally during his
incarceration.” As defendant acknowledges, this Court has previ-
ously addressed this issue, holding contrary to defendant’s posi-
tion. While “[a] capital defendant must be permitted to present any
aspect of the defendant’s character, record, or any other circum-
stance which a jury could deem to have mitigating value . . . . ‘The
feelings, actions, and conduct of third parties have no mitigating
value as to defendant and, therefore, are irrelevant to a capital sen-
tencing proceeding.’ ” State v. Hardy, 353 N.C. 122, 132-33, 540 S.E.2d
334, 343 (2000) (citations omitted) (quoting State v. Locklear, 349
N.C. 118, 161, 505 S.E.2d 277, 302 (1998), cert. denied, 526 U.S. 1075,
143 L. Ed. 2d 559 (1999)), cert. denied, 534 U.S. 840, 151 L. Ed. 2d 56
(2001); see also Locklear, 349 N.C. at 160-61, 505 S.E.2d at 302 (find-
ing no error in trial court’s excluding from jury charge a mitigator
stating that “defendant continues to have family members, such as
his mother, brother, aunts and uncles, who care for and support
him”). Despite defendant’s arguments to the contrary, we find no
compelling reason to revisit our position on this issue in the context
of the present case.

Defendant raises three additional issues he concedes have been
previously decided by this Court contrary to his position, but
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requests that we reconsider these issues in light of the circumstances
surrounding the present case. Defendant further specifies that he
raises these issues to preserve them for later review.

Defendant assigns error to the prosecutor’s use of a short-form
murder indictment, arguing that the indictment failed to allege all ele-
ments of first-degree murder and failed to allege aggravating circum-
stances. Therefore, according to defendant, his conviction and death
sentence are not supported by the indictment and violate his due
process rights as secured by the United States Constitution. As
defendant concedes, this Court has previously addressed and
rejected these arguments. In Hunt, this Court held that the use of a
statutorily authorized short-form indictment “violates neither the
North Carolina nor the United States Constitution.” 357 N.C. at 278,
582 S.E.2d at 607. Defendant presents no compelling reason why the
Court should reconsider this issue. Accordingly, this assignment of
error is overruled.

Defendant also assigns error to the trial court’s failure to deter-
mine whether defendant made a voluntary, knowing, and intelligent
decision regarding his right to testify in the sentencing phase of his
capital trial. Defendant notes that the trial court did inquire during
the guilt-innocence phase whether he wished to testify, but made no
such inquiry during the sentencing phase. As defendant concedes,
this Court has previously addressed and rejected similar arguments in
State v. Smith, 357 N.C. 604, 588 S.E.2d 453 (2003), cert. denied, —
U.S. —, — L. Ed. 2d — (2004). In Smith, the trial court failed to
inquire whether the defendant wished to testify at his sentencing
hearing. This Court rejected defendant’s argument that his rights
were violated because at the end of the guilt-innocence phase of the
trial, defendant personally and through counsel informed the court
that he had decided not to testify; furthermore, defendant never made
any request to testify during his sentencing proceeding. Id. at 618-19,
588 S.E.2d at 463. Because we find that our decision in Smith controls
the disposition of this issue and we see no reason to revisit our hold-
ing in that case, we conclude that defendant is not entitled to relief as
to this issue.

Finally, defendant contends that the trial court erred in sentenc-
ing him to death because the death penalty is cruel and unusual and
the North Carolina capital sentencing scheme is unconstitutionally
vague and overbroad. Defendant also contends that the death sen-
tence was not supported by the evidence in this case and was
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imposed under the influence of passion, prejudice, and other arbi-
trary factors in violation of his rights to due process, equal protec-
tion, and a capital sentencing hearing free from arbitrariness and
caprice, as protected by state, federal, and international law. As
to this issue, defendant presents the following arguments: (1) the
nature of the capital sentencing jury instructions and the likelihood
of systematic jury misunderstanding and misapplication of the law
render his capital sentencing proceeding and death sentence
fundamentally unfair and unreliable; (2) this Court’s method of pro-
portionality review does not satisfy the standards set forth in N.C.G.S.
§ 15A-2000(d)(2) and violates capital defendants’ rights to due
process, effective assistance of counsel, and freedom from cruel and
unusual punishment; (3) that North Carolina’s capital sentencing
scheme is unconstitutionally infected with racial bias; and (4)
the overbroad application of the “prior appeal” procedural bar con-
tained in N.C.G.S. § 15A-1419(a)(3) renders our capital sentencing
scheme unconstitutional.

Defendant argues that his death sentence must be vacated under
the state and federal constitutions, as well as the International
Covenant on Civil and Political Rights. Initially, we acknowledge that
notions of international justice are not always consistent with the
jurisprudence of our state and nation. We recognize that our foremost
task is to uphold the Constitutions of the United States and the State
of North Carolina. Cf. Stanford v. Kentucky, 492 U.S. 361, 369 n.1, 106
L. Ed. 2d 306, 318 n.1 (1989) (“We emphasize that it is American con-
ceptions of decency that are dispositive . . . .”); Thompson v.
Oklahoma, 487 U.S. 815, 868-69 n.4, 101 L. Ed. 2d 702, 741 n.4 (1988)
(Scalia, J., dissenting) (“[T]he views of other nations, however
enlightened . . . cannot be imposed upon Americans through the
Constitution.”). To that end, we exercise judicial restraint and decline
to consider the general principles of international law raised by
defendant. Further, we have previously considered defendant’s
constitutional arguments on these matters and decline to depart from
our existing law.

PROPORTIONALITY

[17] Having determined that defendant’s trial and capital sentencing
proceeding were free from prejudicial error, this Court must now
determine: (1) whether the record supports the jury’s findings of the
aggravating circumstances upon which the court based its death sen-
tence; (2) whether the sentence was imposed under the influence of
passion, prejudice, or any other arbitrary factor; and (3) whether the
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death sentence is excessive or disproportionate to the penalty
imposed in similar cases, considering both the crime and the defend-
ant. N.C.G.S. § 15A-2000(d)(2) (2003).

Concerning the first two determinations listed above, defendant
was convicted of the first-degree murder of Kenneth Bruhmuller
based upon the theory of malice, premeditation, and deliberation and
upon the felony murder rule. As aggravating circumstances, the pros-
ecutor requested and the trial court submitted to the jury that defend-
ant had previously been “convicted of a felony involving the use or
threat of violence to the person”: (1) with regard to an armed robbery
of Billy Adams on 17 March 1990; (2) with regard to an armed robbery
of April Dobbins on 8 April 1990; (3) with regard to the kidnapping of
Benjamin Thomas Pittman on 17 March 1990; (4) with regard to
the kidnapping of Vivian Hooker on 8 April 1990; (5) with regard
to the kidnapping of Thomas Lenk on 8 April 1990; (6) with regard to
the kidnapping of April Dobbins on 8 April 1990; and (7) with regard
to the kidnapping of Carlita Greene on 8 April 1990. See N.C.G.S.
§ 156A-2000(e)(3). The prosecutor also submitted that the murder was
“committed for pecuniary gain.” See N.C.G.S. § 15A-2000(e)(6). The
jury found all eight of these aggravating circumstances to exist.

The jury also found two statutory mitigating circumstances: (1)
that the murder was committed while defendant “was under the influ-
ence of mental or emotional disturbance,” N.C.G.S. § 15A-2000(f)(2),
and (2) that defendant’s capacity “to appreciate the criminality of his
conduct or to conform his conduct to the requirements of the law was
impaired,” N.C.G.S. § 15A-2000(f)(6). The statutory catch-all mitigat-
ing circumstance was also submitted to the jury, but the jury declined
to find that it existed. See N.C.G.S. § 15A-2000(f)(9) (“Any other cir-
cumstance arising from the evidence which the jury deems to have
mitigating value.”). Of the 17 nonstatutory mitigating circumstances
submitted, one or more jurors found that five existed and had miti-
gating value: (1) that defendant “accepted responsibility for his
criminal conduct”; (2) that defendant “provided financial support for
children who were not his own”; (3) that “defendant provided love
and emotional support to children who were not his own”; (4) that
defendant “has continued to provide guidance and emotional support
to these children since his incarceration”; and (5) that defendant “was
reared in an unstable environment.”

After a thorough review of the transcript, record on appeal,
briefs, and oral arguments of counsel, we conclude that the jury’s
finding of the eight distinct aggravating circumstances submitted was
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fully supported by the evidence. We also conclude that nothing in the
record suggests that defendant’s death sentence was imposed under
the influence of passion, prejudice, or any other arbitrary factor.

As for our final determination, we must consider whether the
imposition of the death penalty in defendant’s case is “excessive or
disproportionate to the penalty imposed in similar cases, considering
both the crime and the defendant.” N.C.G.S. § 156A-2000(d)(2); State v.
Robinson, 336 N.C. 78, 132-33, 443 S.E.2d 306, 334 (1994), cert.
dented, 513 U.S. 1089, 130 L. Ed. 2d 650 (1995). The purpose of the
proportionality review is “to eliminate the possibility that a person
will be sentenced to die by the action of an aberrant jury.” State v.
Holden, 321 N.C. 125, 164-65, 362 S.E.2d 513, 537 (1987), cert. denied,
486 U.S. 1061, 100 L. Ed. 2d 935 (1988). Proportionality review also
acts “[a]s a check against the capricious or random imposition of the
death penalty.” State v. Barfield, 298 N.C. 306, 354, 259 S.E.2d 510,
544 (1979), cert. denied, 448 U.S. 907, 65 L. Ed. 2d 1137 (1980), over-
ruled in part on other grounds by State v. Johnson, 317 N.C. 193, 344
S.E.2d 775 (1986).

In conducting a proportionality review, we first compare the
present case with other cases in which this Court concluded that the
death penalty was disproportionate. McCollum, 334 N.C. at 240, 433
S.E.2d at 162. This Court has determined the death sentence to be dis-
proportionate on eight occasions. State v. Kemmerlin, 356 N.C. 446,
573 S.E.2d 870 (2002); State v. Benson, 323 N.C. 318, 372 S.E.2d 517
(1988); State v. Stokes, 319 N.C. 1, 352 S.E.2d 653 (1987); State v.
Rogers, 316 N.C. 203, 341 S.E.2d 713 (1986), overruled in part on
other grounds by State v. Gaines, 345 N.C. 647, 483 S.E.2d 396, cert.
dented, 522 U.S. 900, 139 L. Ed. 2d 177 (1997), and by State v.
Vandiver, 321 N.C. 570, 364 S.E.2d 373 (1988); State v. Young, 312
N.C. 669, 325 S.E.2d 181 (1985); State v. Htll, 311 N.C. 465, 319 S.E.2d
163 (1984); State v. Bondurant, 309 N.C. 674, 309 S.E.2d 170 (1983);
State v. Jackson, 309 N.C. 26, 305 S.E.2d 703 (1983).

This case is not substantially similar to any of the cases in which
this Court has found that the death sentence was disproportionate. In
Benson, the defendant shot the victim in both legs with a shotgun dur-
ing the course of an armed robbery, while the victim, a store manager,
was making a night deposit at a bank. 323 N.C. at 320-21, 372 S.E.2d
at 518. The victim later died of cardiac arrest due to loss of blood
from the wounds inflicted. Id. at 321, 372 S.E.2d at 518. The defend-
ant in Benson pled guilty to first-degree murder; his conviction was
based solely upon the theory of felony murder; only one aggravating
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circumstance, that the murder was committed for pecuniary gain,
was submitted to and found by the jury; and the jury found, inter
alia, as a mitigating circumstance that defendant had no significant
criminal history. Id. at 328-29, 372 S.E.2d at 522. In contrast, defend-
ant in the present case was convicted based upon the theory of mal-
ice, premeditation and deliberation, and the felony murder rule. It is
well established that “ ‘[t]he finding of premeditation and deliberation
indicates a more cold-blooded and calculated crime.’” Carroll, 356
N.C. at 554, 573 S.E.2d at 917 (quoting Artis, 325 N.C. at 341, 384
S.E.2d at 506); accord State v. Leeper, 356 N.C. 55, 66, 565 S.E.2d 1, 8,
cert. denied, 537 U.S. 1076, 154 L. Ed. 2d 573 (2002); State v. Harris,
338 N.C. 129, 161, 449 S.E.2d 371, 387 (1994), cert. denied, 514 U.S.
1100, 131 L. Ed. 2d 752 (1995). Moreover, this Court considers it sig-
nificant when a defendant’s conviction for first-degree murder is
predicated upon both the theories of malice, premeditation and delib-
eration, and of felony murder. Carroll, 356 N.C. at 554-55, 573 S.E.2d
at 917. It is further significant that the jury found eight aggravating
circumstances against defendant, seven of which were based upon
defendant’s prior, similar violent crimes. Cf. Jackson, 309 N.C. 26, 305
S.E.2d 703 (finding the death penalty disproportionate in a robbery-
murder case where the jury found only one aggravating circumstance,
that the murder was committed for pecuniary gain).

Furthermore, while we have found the death penalty to be dis-
proportionate in two cases where the jury found multiple aggravat-
ing circumstances, see Young, 312 N.C. 669, 325 S.E.2d 181 (finding of
disproportionality where the jury found the murder was committed
for pecuniary gain and during the course of a robbery); Bondurant,
309 N.C. 674, 309 S.E.2d 170 (same where the jury found the murder
to be heinous, atrocious, and cruel and part of a course of conduct),
this Court has never determined the death penalty to be dispropor-
tionate when the jury found that the defendant was previously con-
victed of a felony involving the use or threat of violence to the person,
State v. Peterson, 350 N.C. 518, 538, 516 S.E.2d 131, 143 (1999), cert.
denied, 528 U.S. 1164, 145 L. Ed. 2d 1087 (2000); see also Kemmerlin,
356 N.C. 446, 573 S.E.2d 870 (only post-Peterson case finding the
death penalty disproportionate, but in that case, e(3) was not found
as an aggravating circumstance). As this Court has previously stated,
“‘[t]he jury’s finding of the prior conviction of a violent felony aggra-
vating circumstance is significant in finding a death sentence propor-
tionate.” ” State v. Brown, 357 N.C. 382, 395, 584 S.E.2d 278, 286
(2003) (quoting State v. Lyons, 343 N.C. 1, 27, 468 S.E.2d 204, 217,
cert. denied, 519 U.S. 894, 136 L. Ed. 2d 167 (1996)), cert. denied, —
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U.S. —, 1568 L. Ed. 2d 106 (2004). In the present case, the jury found
not one, but seven, aggravating circumstances based upon N.C.G.S.
§ 15A-2000(e)(3). In light of the above analysis, defendant’s case is
clearly distinguishable from those in which we have held the death
penalty to be disproportionate.

We also consider cases in which this Court has found the death
penalty to be proportionate. McCollum, 334 N.C. at 244, 433 S.E.2d at
164. Although in so doing we examine those cases that are “roughly
similar” to the crime and defendant in the present case, “we are not
bound to cite every case used for comparison.” Roache, 358 N.C. at
328, 595 S.E.2d at 435.

Evidence presented during both the guilt-innocence and the sen-
tencing phases of defendant’s trial indicated that, during the armed
robbery of his former place of employment, defendant shot the man-
ager, Kenneth Bruhmuller, whom he knew, in the face at close range
with a sawed-off shotgun. Defendant then manually reloaded the
shotgun with a new shell, cocked the hammer, and pulled the trigger,
causing a second lethal wound to Bruhmuller’s head. In an apparent
attempt to cover up his crimes, defendant set fire to the building.
Defendant’s criminal history reflects convictions for seven violent
felonies committed during the course of two robberies factually sim-
ilar to the robbery in the present murder case. The jury found seven
aggravating circumstances based upon those felonies. As indicated
above, such a finding is significant in our determination that the
death penalty is proportionate here. Peterson, 350 N.C. at 538, 516
S.E.2d at 144. In fact, this Court has previously deemed the (e)(3)
aggravating circumstance, “standing alone, to be sufficient to sustain
a sentence of death.” State v. Squires, 357 N.C. 529, 543, 591 S.E.2d
837, 846 (2003), cert. denied, —— U.S. —, 159 L. Ed. 2d 252 (2004);
see also State v. Bacon, 337 N.C. 66, 110 n.8, 446 S.E.2d 542, 566 n.8
(1994), cert. denied, 513 U.S. 1159, 130 L. Ed. 2d 1083 (1995). Based
upon precedent and the pertinent facts of this case, we conclude that
this case is more analogous to cases in which we have found the
death penalty to be proportionate than to those in which we have
found the death penalty to be disproportionate.

Ultimately, a determination of whether the death penalty is dis-
proportionate “ ‘rest[s] upon the “experienced judgments” of the
members of this Court.” ” Roache, 358 N.C. at 328, 595 S.E.2d at 435
(quoting Green, 336 N.C. at 198, 443 S.E.2d at 47 and State v.
Williams, 308 N.C. 47, 81, 301 S.E.2d 335, 355, cert. denied, 464 U.S.
865, 78 L. Ed. 2d 177 (1983)). Considering the nature of the crime and
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the defendant in the present case, we conclude that the sentence was
neither excessive nor disproportionate.

Based on the foregoing and the entire record in this case, we hold
that defendant received a fair trial and capital sentencing proceeding,
free of reversible error. Accordingly, the judgment of the trial court
must be and is left undisturbed.

NO ERROR.

Justice NEWBY did not participate in the consideration or deci-
sion of this case.

STATE OF NORTH CAROLINA v. JAMES LEWIS MORGAN

No. 182A00
(Filed 3 December 2004)

1. Criminal Law— motion to continue—adequate preparation
time—timeliness of discovery

The trial court did not abuse its discretion in a capital first-
degree murder case by denying defendant’s motion to continue
the pretrial hearing held pursuant to Rule 24 of the General Rules
of Practice for the Superior and District Courts based on the com-
plexities of the case, his newly appointed second chair attorney’s
alleged unfamiliarity with the file and facts, and possible sched-
uling conflicts arising from the new attorneys’s civil practice, and
by denying his motion to continue his trial based on his attorneys’
prior trial obligations, the inability of defense experts to conduct
a thorough examination of both defendant and any forensic evi-
dence by the date set for trial, and the State’s alleged failure to
provide timely discovery to defendant, because: (1) despite the
newly appointed attorney’s hectic professional schedule, the
record demonstrates that he effectively participated in defend-
ant’s trial as second chair counsel; (2) defense attorneys were
given adequate time to prepare for the defense of this case, and
defendant has not established that he would have been better pre-
pared had the continuance been granted; and (3) although
defendant contends the denial of his motion to continue pre-
vented his expert witness from conducting a thorough examina-
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tion of a bloodstain pattern report that linked defendant to the
crime, defense counsel stated at the 7 June 1999 motion hearing
that he had retained an expert to review the State’s blood spatter
report and there was additional compelling evidence other than
the blood spatter evidence, including defendant’s own state-
ments, linking defendant to the murder.

. Attorneys— substitution of counsel—medical condition—

effective assistance of counsel

The trial court did not err in a capital first-degree murder
case by removing defendant’s second chair counsel and substi-
tuting another attorney in her stead, because: (1) the trial court
had reason to question the attorney’s competency as an advocate
at the time of defendant’s trial based on her recent brain surgery
and pending radiation therapy; and (2) realizing that the attor-
ney’s current medical condition could affect her ability to provide
competent legal assistance and thereby interfere with defendant’s
constitutional right to effective assistance of counsel, the trial
court justifiably and properly removed her.

. Homicide— first-degree murder—short-form indictment—

constitutionality

The short-form indictment used to charge defendant with
first-degree murder was constitutional.

. Jury— capital trial—excusal for cause—failure to preserve

issue—ability to follow law

Although defendant contends the trial court abused its dis-
cretion in a capital first-degree murder case by refusing to excuse
for cause two prospective jurors, this assignment of error is dis-
missed because: (1) defendant failed to comply with the statutory
method under N.C.G.S. § 15A-1214(h) to preserve this issue; and
(2) even if defendant had complied with statutory procedures, he
would not be entitled to relief since further questioning of both
prospective jurors revealed that neither would automatically
impose the death penalty regardless of the circumstances or the
law and both prospective jurors affirmed that they could set aside
their personal opinions and reach a decision based on the law.

. Jury— capital trial—excusal for cause—reservations about

death penalty

The trial court did not abuse its discretion in a capital first-
degree murder case by excusing for cause thirty-six prospective
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jurors who expressed reservations about imposing the death
penalty, because: (1) one of the prospective jurors was excused
because he was a reporter who was familiar with the case and
whose professional responsibilities made him uncomfortable
with the idea of serving as a juror; (2) each of the remaining
thirty-six prospective jurors stated during voir dire that their
views on capital punishment would substantially impair their
ability to render a verdict in accordance with the law, and each
expressed an inability to impose the death penalty regardless of
the facts and circumstances.

. Evidence— hearsay—unavailable witness—present sense
impression—right of confrontation

The trial court did not err in a capital first-degree murder
case by admitting three of a witness’s out-of-court statements
even though the witness died prior to trial, because: (1) the wit-
ness’s statement that he needed help because defendant was
“tripping” was made to explain or describe a condition immedi-
ately after the declarant perceived the condition, which is a typi-
cal example of a present sense impression under N.C.G.S. § 8C-1,
Rule 803(1), and the lapse in time between defendant’s behavior
and the witness’s description to defendant’s brother who was
located just half a mile away meant the likelihood that this time
afforded the witness an opportunity deliberately to misrepresent
defendant’s condition was remote; (2) the statements the witness
made to a detective were elicited only when asked by defense
counsel during cross-examination, and thus, defendant cannot
object to its admission; and (3) although the witness’s statement
to a sergeant was admitted in violation of defendant’s Sixth
Amendment right to confront his accuser, the erroneous admis-
sion was harmless in light of other overwhelming evidence that
was properly admitted to establish defendant’s guilt of first-
degree murder, including blood spatter evidence, the broken bot-
tle on the street beside the victim’s body, the forty-eight wounds
inflicted on the victim, a witness’s testimony that defendant
chased his nephew while yelling, “I’ll kill you, too,” and the testi-
mony of two inmates that defendant composed and sang a rap
song in which he said that the victim paid with her life for smok-
ing defendant’s crack and denying him sex.
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Evidence— prior crimes or bad acts—assault—identity—
intent

The trial court did not abuse its discretion in a capital first-
degree murder case by denying defendant’s motion to exclude
evidence of two prior assaults he committed in 1992, because: (1)
although defendant admitted that he was responsible for the vic-
tim’s death and witnesses put him at the scene, the evidence was
admissible to show the assailant’s identity since defendant pled
not guilty, defendant did not make any pretrial statement and did
not admit his involvement until he testified in his own defense at
trial after the State had presented its case-in-chief, and defend-
ant’s cross-examination on several occasions insinuated that his
nephew was at least involved in the murder; and (2) even if the
evidence was inadmissible to establish identity, defendant has
failed to demonstrate prejudice when the evidence was admis-
sible to show intent since defendant’s attacks demonstrated that
defendant was aware that the act of striking another individual
with a beer bottle was a reckless and dangerous act that could
cause serious injury.

. Witnesses— expert—qualifications—bloodstain pattern

interpretation

The trial court did not abuse its discretion in a capital first-
degree murder case by qualifying a State Bureau of Investiga-
tion special agent as an expert in bloodstain pattern interpreta-
tion and by admitting his expert testimony, because: (1) the agent
possessed sufficient knowledge, experience, and training in the
field of bloodstain pattern interpretation to warrant his qualifica-
tion as an expert in that field including his completion of two
training sessions on bloodstain pattern interpretation, the fact
that he had analyzed bloodstain patterns in dozens of cases, and
the fact that he had previously testified in a homicide case as a
bloodstain pattern interpretation expert; (2) the agent described
in detail the difference between blood spatter and transfer stains
and produced visual aids to illustrate his testimony, and the trial
court reasonably could have determined that the agent was in a
better position to have an opinion on bloodstain pattern inter-
pretation than the trier of fact; and (3) contrary to defendant’s
contention, the agent’s qualifications are not diminished by the
fact that he has never written an article, lectured, or taken a
college-level course on bloodstain or blood spatter analysis.
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Homicide— first-degree murder—deliberation—suffi-
ciency of evidence

The trial court did not err by denying defendant’s motion to
dismiss the charge of first-degree murder, because the evidence
was sufficient to prove the killing was carried out deliberately
including that: (1) defendant inflicted numerous stab and slash
injuries to the victim over a period of time; (2) several of the vic-
tim’s bones were broken, indicating that some of the blows were
delivered with great force; and (3) defendant partially disrobed
the victim during the assault and later returned to the scene and
threatened to kill his nephew while brandishing a knife.

Criminal Law— first-degree murder—instruction—impor-
tance of evidence—burden of proof

The trial court’s instruction to the jury in a first-degree mur-
der case on deciding the importance of evidence did not imper-
missibly shift the burden of proof to defendant and was not plain
error, because: (1) although the pertinent portion of the instruc-
tion is awkwardly phrased, it advises the jury that the State has
the burden of proving its evidence beyond a reasonable doubt;
(2) the trial court unquestionably instructed the jury correctly
elsewhere as to the burden of proof; (3) after giving the instruc-
tion to which defendant objects, the trial court on several other
occasions instructed the jury that the State bore the burden of
proving its case beyond a reasonable doubt; and (4) even assum-
ing arguendo that the pertinent portion of the instructions was
improper, the jury would not have reached a different result given
the compelling evidence of defendant’s guilt.

Criminal Law— first-degree murder—instruction—consid-
eration of evidence—unanimity

The trial court’s instruction in a first-degree murder case that
the jurors should “decide for yourselves collectively and unani-
mously what you're going to see fit to believe to the extent of
beyond a reasonable doubt in accordance with what the State
must prove” did not erroneously require the jurors unanimously
to decide what evidence to believe beyond a reasonable doubt,
because: (1) although defendant relies on McKoy wv. North
Carolina, 494 U.S. 433 (1990), to support his argument, that hold-
ing is not implicated since the alleged error in the case at bar
occurred during the guilt phase of trial and not the sentencing
phase; (2) the pertinent instruction did not suggest that individ-
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ual jurors should surrender their own convictions; (3) the instruc-
tion restated both that the State bore the burden of proving every
element of the offense beyond a reasonable doubt and that the
jury must believe beyond a reasonable doubt that each element
had been proven before it could convict; and (4) even assuming
arguendo that the pertinent portion of the instructions was
improper, the jury would not have reached a different result given
the compelling evidence of defendant’s guilt.

Criminal Law— first-degree murder—instruction—simply
satisfied with evidence

The trial court did not commit plain error in a capital first-
degree murder case by its instruction to the jury that allegedly
stated the jury must be simply satisfied with defendant’s evi-
dence in order for it to be believed, because: (1) the trial court
advised the jury that defendant has no burden to prove his inno-
cence and repeatedly instructed the jury that the State bore the
burden of proof; and (2) even assuming arguendo that the perti-
nent portion of the instructions was improper, the jury would not
have reached a different result given the compelling evidence of
defendant’s guilt.

Sentencing— capital—evidence—defendant’s prior life
sentence

The trial court did not abuse its discretion in a capital first-
degree murder case by admitting evidence of defendant’s prior
life sentence even though defendant contends it misled the jury
into believing that he could again be paroled if sentenced to life
in this case, because: (1) when a defendant chooses to testify, evi-
dence of the time and place of a prior conviction, along with the
sentence imposed, is admissible under N.C.G.S. § 8C-1, Rule
609(a) for the purpose of impeaching his credibility; and (2) the
prosecutor’s two-question impeachment of defendant as to this
prior conviction did not exceed the permissible scope of inquiry.

Sentencing— capital—prosecutor’s argument—Ilife sentence

The prosecutor did not imply in a capital sentencing pro-
ceeding that defendant might become eligible for parole if given
a life sentence based on his arguments that a life sentence would
be a travesty of justice, that defendant could pose a danger to
guards, inmates, and others within the prison, and by stating that
there’s only one way to keep that cold-blooded killer from killing
again, because: (1) while defendant correctly points out that evi-
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dence regarding parole eligibility is not a relevant consideration
in a capital sentencing proceeding, our Supreme Court has held
that it is not improper for a prosecutor to urge the jury to recom-
mend death out of concern for the future dangerousness of the
defendant; (2) the prosecutor’s argument did not improperly
interject defendant’s prior parole eligibility to suggest that
defendant would be eligible for parole if death was not imposed,;
and (3) the prosecutor never used the word “parole” and never
mentioned the possibility that a life sentence could mean that
defendant would eventually be released, but instead permissibly
argued that defendant might endanger others if the jury did not
recommend death.

Sentencing— capital—requested instruction—difference
between life sentence for first-degree murder and second-
degree murder

The trial court did not err in a capital sentencing proceeding
case by rejecting defendant’s proposed instruction relating to the
difference between a life sentence for a first-degree murder con-
viction and a life sentence for a second-degree murder convic-
tion, because the trial court’s instructions mirrored the language
contained in N.C.G.S. § 156A-2002, thus adequately informing the
jury of the meaning of life imprisonment, i.e., life without parole.

Sentencing— capital—request to modify pattern jury
instructions

The trial court did not err in a capital sentencing proceeding
case by denying defendant’s requests to modify the North
Carolina Pattern Jury Instructions pertaining to capital sentenc-
ing, because: (1) the trial court used the pattern jury instructions
to give in substance those of defendant’s requested instructions
which were correct in law; (2) the trial court properly declined to
give those portions of defendant’s requested instructions which
were not supported by the law; and (3) defendant has not demon-
strated that the instructions given were erroneous or prejudicial
to him.

Sentencing— capital—aggravating circumstances—prior
violent felony—second-degree murder

The trial court did not err in a capital sentencing proceeding
by submitting defendant’s prior conviction of second-degree mur-
der in support of the aggravating circumstance under N.C.G.S.
§ 15A-2000(e)(3) that he had been previously convicted of a prior
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violent felony, and defendant’s motion for appropriate relief alleg-
ing ineffective assistance of counsel in his prior murder case is
not properly before the Supreme Court.

Sentencing— capital—aggravating circumstances—prior
violent felony—robbery in Georgia—use or threat of
violence

The trial court did not err in a capital sentencing proceeding
by submitting defendant’s prior conviction of robbery by sudden
snatch in Georgia in support of the aggravating circumstance
under N.C.G.S. § 15A-2000(e)(3) that he had been previously con-
victed of a prior violent felony even though defendant contends
there was insufficient evidence that this offense involved the use
or threat of violence, because: (1) violence need not be an ele-
ment of an offense in order for a prior conviction to be admis-
sible under (e)(3), and the aggravating circumstance may be
submitted where the use or threat of violence was actually
involved in the commission of the crime; and (2) while the act of
purse snatching may not invariably involve the use or threat of
violence, an officer’s testimony as to the circumstances sur-
rounding defendant’s prior felony was sufficient to prove that vio-
lence was actually used during the commission of the crime.

Appeal and Error— preservation of issues—motion for
appropriate relief—ineffective assistance of counsel
claims

Defendant in a capital first-degree murder case is entitled to
assert in a subsequent motion for appropriate relief any ineffec-
tive assistance of counsel claims not apparent from the record.

Sentencing— death penalty—not disproportionate

The trial court did not err in a capital first-degree murder
case by sentencing defendant to the death penalty, because: (1)
the evidence indicated that defendant’s attack on the victim was
unprovoked, that defendant began the affray with a knife and
then switched to a bottle to hit, stab, and slash the victim numer-
ous times, and that at some point defendant had pulled down the
victim’s pants; (2) defendant was found guilty of first-degree mur-
der on the basis of premeditation and deliberation which suggests
a calculated and cold-blooded crime; (3) the jury found the
N.C.G.S. § 15A-2000(e)(3) prior violent felony aggravating cir-
cumstance based upon defendant’s prior convictions of second-
degree murder and robbery by sudden snatch; and (4) the jury
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found the N.C.G.S. § 15A-2000(e)(9) “especially heinous, atro-
cious, or cruel” aggravating circumstance, which has been held
sufficient standing alone to affirm a death sentence.

Justice NEWBY did not participate in the consideration or deci-
sion of this case.

Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from a judg-
ment imposing a sentence of death entered by Judge James U. Downs
on 8 July 1999 in Superior Court, Buncombe County, upon a jury ver-
dict finding defendant guilty of first-degree murder. Heard in the
Supreme Court 8 December 2003.

Roy Cooper, Attorney General, by David Roy Blackwell, Special
Deputy Attorney General, and Robert C. Montgomery, Assistant
Attorney General, for the State.

David G. Belser for defendant-appellant.

EDMUNDS, Justice.

On 5 January 1998, defendant James Lewis Morgan was in-
dicted for the murder of Patrina Lynette King (King). He was
convicted of first-degree murder on the basis of premeditation and
deliberation. Following a capital sentencing proceeding, the jury
recommended a sentence of death, and the trial court entered judg-
ment accordingly.

The State’s evidence at trial showed that defendant and his
nephew, Kenneth Cato (Cato), were living at 13 Ridge Street in
Asheville. On the evening of 25 November 1997, Cato arrived home
around midnight to find defendant and King sitting in the living room.
They appeared to him to have been smoking crack cocaine, and Cato
heard defendant tell King that he wanted a “head job.” When King
refused and tried to depart, defendant started shouting and smacked
her. Defendant also grabbed a beer bottle by the neck, threatened
Cato with it, and ordered him to leave. Although Cato stepped out of
the room, defendant continued hitting King. Cato told defendant to
stop, then reentered the room and began to wrestle with defendant.
During their struggle, defendant hit Cato on the head with the beer
bottle, then chased Cato outside and around a vehicle parked on
Ridge Street. According to Cato, defendant was holding a knife dur-
ing the chase. Meanwhile, King emerged from the house and started
down the street. When defendant began to follow her, Cato ran for
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help to the home of defendant’s brother, Richard Morgan (Rick),
about a half mile away.

The two drove back to Ridge Street, where Cato saw a broken
bottle in the street and King lying between two cars. Rick knocked on
the door of Stacey Miller’'s home at 12 Ridge Street and asked him to
call 911. Unable to comply because he did not have a telephone,
Miller stepped outside to see what was happening. Defendant
returned to the scene, carrying a knife. Miller saw defendant, Rick,
and Cato standing together, engaged in conversation. Defendant said,
“You-all are the reason why this happened to me,” and chased Cato
around the car shouting either “I'll kill you, too” or “I should have
killed you.” Someone called 911, and defendant walked away when
police arrived at the scene.

Shortly before 2:00 a.m. on 26 November 1997, Sergeant Mike
Hahn of the Asheville Police Department, driving a Chevrolet Blazer,
responded to a call requesting police assistance on Ridge Street. As
Sergeant Hahn approached the scene, he observed a black male in
dark clothing walking in the opposite direction. Sergeant Hahn then
came upon a Chevrolet Monte Carlo parked on the wrong side of the
road. He exited his vehicle and found King lying on her stomach with
her shoulders and head under the rear of the Monte Carlo. Her jeans
and underwear were pulled down and a sheet or curtain partially cov-
ered her body. The entire area behind the car was covered with blood
and broken glass, although no knife was found at the scene. As
Sergeant Hahn began to assess King’s condition, he noticed Cato and
Rick and heard Cato say, “You just drove right by him.” EMS person-
nel arrived at the scene and King was transported to a nearby hospi-
tal, where doctors performed emergency surgery in an unsuccessful
attempt to save her life.

Forest Weaver, a detective in the Criminal Investigations Division
of the Asheville Police Department, went to Ridge Street around 9:00
a.m. on 26 November 1997. He found defendant hiding in the base-
ment of 20 Ridge Street. Once defendant emerged, he was handcuffed
and transported to the Asheville Police Department.

Willie Albert Jones, an inmate at the Buncombe County Jail,
shared dormitory space in the jail with defendant. Jones testified that
defendant told everyone in earshot about the murder, saying the vic-
tim used his drugs but would not give him sex. Defendant also wrote
and sang a rap song about the murder. Jones recalled that the words
of the song were “You shouldn’t have done what you done . . . smoke
my rock, wouldn’t give me none, you know, and I went and did what
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Idid...Itold you once, I told you twice, that you are going to have
to pay the sacrifice . . . with your life.” Another inmate, Eddie Oglesby,
similarly testified that defendant sang about the killing and told
Oglesby that he slashed the victim. According to Oglesby, defendant
told him that the victim would not give him oral sex after smoking
defendant’s cocaine and that, in frustration, defendant hit the victim
on the back of the head with a bottle and stabbed her.

Donald Jason, M.D., the forensic pathologist who performed the
autopsy on King, testified that she suffered a total of forty-eight
wounds to the face, head, back, buttocks, and upper back of her legs.
Dr. Jason was of the opinion that King bled to death because of mul-
tiple stab and incised wounds caused by “a sharp object. These
wounds are not consistent with typical knife wounds. They are all dif-
ferent sizes, shapes, irregular, fairly shallow. But some other type of
sharp object such as something made out of glass that has a broken,
sharp edge, or broken sharp edges of varying sizes and shapes.”

Defendant testified on his own behalf and claimed that he acted
in self-defense. According to defendant, he and King drank beer and
smoked cocaine the evening of 25 November 1997. When Cato arrived
later that evening, he gave defendant some crumbs of crack cocaine.
King, who wanted more, began “screaming and hollering” when
defendant declined to share the crumbs. Cato offered to let King use
his pipe, and then both she and Cato asked defendant to buy more
cocaine. Defendant refused because he wanted to save the rest of
his money for his daughter. Defendant pulled his money out of his
pocket and Cato snatched it away from him. When defendant
attempted to retrieve it, King hit defendant over the shoulder with a
beer bottle. As defendant turned to grab the bottle away from King,
Cato approached defendant from behind and put him in a choke hold.
Defendant hit Cato with the beer bottle in an unsuccessful attempt to
free himself. Cato pulled a .25 automatic pistol from his pocket,
placed it against defendant’s head, and pulled the trigger. When the
gun failed to fire, defendant reached for a knife that was on the table
in front of him and Cato ran out the door. Defendant followed Cato
and chased him around a car but could not catch him. Defendant
stopped to catch his breath, and King hit him from behind with a
beer bottle. The two began to fight in the middle of the street.
According to defendant, “[King] would swing the bottle, I would
swing the knife. It was rough.” Defendant claimed that the incident
had nothing to do with sex and denied that he ever sang a song about
the murder while in custody.
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PRETRIAL ISSUES

Defendant raises several issues pertaining to the pretrial pro-
ceedings in his case. Because two of the issues are intertwined, we
address them together. First, defendant argues that the trial court
erred in denying his motion to continue the pretrial hearing held pur-
suant to Rule 24 of the General Rules of Practice for the Superior and
District Courts and in denying his motion to continue his trial.
Second, defendant contends the court improperly removed his sec-
ond chair counsel, Carol Andres.

The record establishes that attorney Faye Burner was originally
appointed to represent defendant. When the trial court was noti-
fied on 20 January 1998 that defendant would be tried capitally,
Assistant Public Defender Calvin Hill was appointed to serve as co-
counsel. On 10 March 1998, the trial court allowed motions to with-
draw filed by both Hill and Burner and, to replace them, appointed
attorney Stan Young as lead counsel and attorney Carol Andres as
second chair counsel.

Defendant’s Rule 24 hearing was set for 5 April 1999. Several
weeks before the hearing, the State informed defendant of its inten-
tion to schedule the trial for 21 June 1999. On 1 April 1999, defendant
filed a motion to continue the Rule 24 hearing and the trial. The
motion stated that attorney Andres had recently undergone surgery to
remove a pituitary tumor and would, in 30 days, begin five weeks of
radiation therapy that could “cause some cognitive disruption that
may affect [her] ability to engage in Defendant’s serious and compli-
cated case.” During the 6 April 1999 hearing on that motion, lead
counsel Young opposed appointment of a new second chair because
attorney Andres had been involved in the case for over a year.
Attorney Young asked the court instead to allow the motion to con-
tinue in anticipation that attorney Andres would be able to resume
representation of defendant once the radiation regimen was com-
pleted. However, attorney Andres acknowledged that her treatment
might result in short-term memory loss, which could cause additional
issues to arise if the case had to be appealed. The court removed
attorney Andres from the case and appointed attorney Bruce Elmore,
Jr. as second chair. Because of the new appointment, the court recal-
endared the Rule 24 hearing for the following week and elected not to
rule on the motion to continue the trial date.

On 13 April 1999, the rescheduled date for defendant’s Rule 24
hearing, defendant filed a second motion to continue the hearing and
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to continue the trial until late September or October 1999. The motion
was based on the complexities of the case, attorney Elmore’s unfa-
miliarity with the file and facts, and possible scheduling conflicts aris-
ing from attorney Elmore’s civil practice. Attorney Elmore, however,
consented to proceeding with the Rule 24 hearing as scheduled, and
the court thereafter denied defendant’s motion to continue the trial.

On 4 June 1999, defendant filed a third motion to continue. This
motion cited attorney Elmore’s prior trial obligations, including a
malpractice suit that had been set peremptorily for 23 August 1999; a
trial involving attorney Young that had been set peremptorily for the
week of 7 June 1999; the inability of defense experts to conduct a
thorough examination of both defendant and any forensic evidence
by the date set for trial; and the State’s failure to provide timely dis-
covery to defendant. After considering the arguments of counsel, the
court denied this motion on 7 June 1999. Defendant’s case was called
for trial on 21 June 1999.

[1] We first consider whether the trial court erred in denying defend-
ant’s motions to continue. Defendant contends the denial of these
motions violated his federal and state constitutional rights to effec-
tive assistance of counsel, to compulsory process, to confront his
accusers, and to due process of law. Defendant claims the error was
prejudicial because attorney Elmore did not have sufficient time to
prepare an adequate defense.

We review a trial court’s resolution of a motion to continue for
abuse of discretion. State v. Searles, 304 N.C. 149, 153, 282 S.E.2d
430, 433 (1981).

When a motion to continue raises a constitutional issue, however,
the trial court’s ruling thereon involves a question of law that is
fully reviewable on appeal by examination of the particular cir-
cumstances presented in the record. Even when the motion raises
a constitutional issue, denial of the motion is grounds for a new
trial only upon a showing that “the denial was erroneous and also
that [defendant] was prejudiced as a result of the error.” [State v.]
Branch, 306 N.C. [101,] 104, 291 S.E.2d [653,] 6566 [(1982)].

State v. Blakeney, 3562 N.C. 287, 301-02, 531 S.E.2d 799, 811 (2000)
(citations omitted) (first alteration in original), cert. denied, 531 U.S.
1117, 148 L. Ed. 2d 780 (2001).

Prejudice due to ineffective assistance of counsel “is presumed
‘without inquiry into the actual conduct of the trial’ when ‘the likeli-
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hood that any lawyer, even a fully competent one, could provide
effective assistance’ is remote.” State v. Tunstall, 334 N.C. 320, 329,
432 S.E.2d 331, 336 (1993) (quoting United States v. Cronic, 466 U.S.
648, 659-60, 80 L. Ed. 2d 657, 668 (1984)). “ ‘To establish a constitu-
tional violation, a defendant must show that he did not have ample
time to confer with counsel and to investigate, prepare and present
his defense.’ ” State v. Rogers, 352 N.C. 119, 125, 529 S.E.2d 671, 675
(2000) (quoting Tunstall, 334 N.C. at 329, 432 S.E.2d at 337).

While a defendant must be afforded a reasonable opportunity to
prepare a defense, neither the United States Constitution nor the
North Carolina Constitution guarantees a particular length of time for
the preparation. The facts of each case are pertinent. For instance, in
Rogers, a capital case, the defendant retained private counsel shortly
after his first court appearance, then moved to dismiss that attorney
one week before trial because he believed the attorney had not been
preparing adequately and also may have had conflicting interests. The
trial court allowed the motion, and the case was postponed for sev-
eral weeks. However, the defendant was unable to retain other pri-
vate counsel. With the rescheduled trial set to begin in thirty-four
days, the court appointed lead counsel and, the next day, co-counsel.
Once the defendant’s newly appointed lawyers obtained the case file,
they discovered that none of the witnesses had been interviewed.
Nevertheless, despite two additional motions for a continuance, the
trial was conducted as scheduled. On appeal, “[t]aking into account
the unique factual circumstances” of that case, we held that the
defendant had successfully established a presumption of ineffective
assistance of counsel. Id. at 126, 529 S.E.2d at 676. This Court con-
cluded that under the singular circumstances found in Rogers, it was
unreasonable to think that any attorney could prepare adequately for
a complex bifurcated capital trial in thirty-four days when little or no
advance trial preparation had been conducted. Id. at 125, 529 S.E.2d
at 675-76.

Rogers is distinguishable from the case at bar. Here, the trial
court appointed attorney Young as lead counsel for defendant on 10
March 1998. By the time attorney Elmore was appointed as second
chair, attorney Young had already been involved in the case for over
a year. By contrast, in Rogers, both of the newly-assigned attorneys
had barely more than one month to become familiar with the case
and prepare a defense. In addition, despite attorney Elmore’s hectic
professional schedule, the record demonstrates that he effectively
participated in defendant’s trial as second chair counsel. He filed
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numerous motions on defendant’s behalf and met several times with
the prosecutors while preparing a defense. During the guilt-innocence
phase, attorney Elmore engaged in aggressive and informed cross-
examination of several of the State’s witnesses, conducted the direct
examination of three out of the four defense witnesses, and gave
defendant’s final closing argument to the jury. After a careful re-
view of the record, we are satisfied that attorneys Young and Elmore
were given adequate time to prepare for the defense of this case.
Defendant has not established that “he would have been better pre-
pared had the continuance been granted.” State v. Williams, 355 N.C.
501, 541, 565 S.E.2d 609, 632 (2002), cert. denied, 537 U.S. 1125, 154
L. Ed. 2d 808 (2003).

Defendant further claims that the trial court’s denial of his
motions to continue prevented his expert witness from conducting a
thorough examination of a report of blood spatter (or, more formally,
bloodstain patterns) that linked defendant to the crime. Defendant’s
clothes were seized at the time of his arrest in November 1997, and
the State conducted blood spatter testing on the clothing. On 22 April
1999, defendant learned that preliminary blood spatter reports tied
him to the murder. The State received its final report on this evidence
on 28 April 1999, but did not provide a copy to defendant until 11 May
1999. Defendant’s expert witness was unable to conduct her own
examination until approximately one week before trial.

Defendant relies on State v. Barlowe, 157 N.C. App. 249, 578
S.E.2d 660, disc. rev. dented, 357 N.C. 462, 586 S.E.2d 100 (2003), in
which the defendant was granted a new trial when the denial of her
motion to continue precluded her from securing a blood spatter
expert witness. In Barlowe, “the blood spatter evidence was critical
to the State’s case against defendant because it was the only physical
evidence potentially placing [the defendant] at the scene at the time
of the murder.” Id. at 257, 578 S.E.2d at 665. We do not find Barlowe
to be controlling. While the defendant in Barlowe was unable to
obtain an expert in time for trial, defense counsel here stated at the 7
June 1999 motion hearing that he had retained an expert to review the
State’s blood spatter report. In addition, while the blood spatter evi-
dence in Barlowe was key to proving the defendant’s participation in
the murder, in the case at bar, additional compelling evidence, includ-
ing defendant’s own statements, linked defendant to the murder.

Thus, defendant has failed to demonstrate he suffered material
prejudice by the denial of his motions to continue. This assignment of
error is overruled.
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[2] We next consider whether the trial court erred in removing
attorney Andres as second chair counsel and substituting attorney
Elmore in her stead. Defendant argues that he was deprived of his
constitutional right to effective assistance of counsel because the
trial court did not have justifiable grounds to remove attorney Andres
on its own motion.

The decision to substitute counsel rests solely in the discretion of
the trial court. State v. Robinson, 290 N.C. 56, 66, 224 S.E.2d 174, 180
(1976). Moreover, “[a] trial court is constitutionally required to
appoint substitute counsel whenever representation by counsel orig-
inally appointed would amount to denial of defendant’s right to effec-
tive assistance of counsel.” State v. Thacker, 301 N.C. 348, 352, 271
S.E.2d 252, 255 (1980).

Defendant cites State v. Nelson, 76 N.C. App. 371, 333 S.E.2d 499
(1985), aff’'d as modified, 316 N.C. 350, 341 S.E.2d 561 (1986), to sup-
port his argument. In Nelson, counsel was appointed to represent the
defendant at his trial. Thereafter, the defendant’s family, without
seeking approval from the defendant, retained private counsel. The
trial court ex mero motu removed the defendant’s court-appointed
counsel and substituted the retained attorney. However, the Court of
Appeals observed that private counsel had been retained only to
“assist” appointed counsel and that no evidence existed to suggest
that the defendant had lost his status as an indigent entitled to court-
appointed counsel under the federal and state constitutions. Id. at
373-74, 333 S.E.2d at 501. Therefore, the Court of Appeals held that no
justifiable cause existed to warrant the termination of the satisfactory
attorney-client relationship and ordered a new trial. Id. In affirming,
this Court addressed only the issue of the timeliness of the defend-
ant’s notice that he would mount an insanity defense. Nelson, 316
N.C. at 354-56, 341 S.E.2d at 564-65.

Unlike Nelson, the record here establishes beyond a doubt
that the trial court had reason to question attorney Andres’ compe-
tency as an advocate at the time of defendant’s trial and was justified
in removing her as second chair counsel. During the 6 April 1999 pre-
trial hearing on defendant’s motion to continue, attorney Andres
informed the trial court of her recent brain surgery and pending radi-
ation therapy. She reported that the radiation therapy might result in
short-term memory loss that could “interfere with [her] ability to pre-
pare a serious and detailed and intensive case.” She also acknowl-
edged that “we’ll be setting it up for some reason to appeal it if it
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turned out that I did have some sort of memory loss.” In response, the
trial court stated:

[IIn view of those circumstances I think the prudent thing to do
would be to remove you from any further responsibility in this
case. If anything, it may cause to complicate your own physical
well[-]being by having to concern yourselves and worry yourself
with it. I think that justice would require that we relieve you of
any further responsibility . . . .

After removing attorney Andres, the trial court appointed attorney
Elmore.

We are satisfied that the trial court, faced with the prospect of
having an impaired or incapacitated second chair counsel represent-
ing defendant in a capital trial, reasonably understood that it was
constitutionally required to remove attorney Andres. Realizing that
attorney Andres’ current medical condition could affect her ability to
provide competent legal assistance and thereby interfere with
defendant’s constitutional right to effective assistance of counsel, the
trial court justifiably and properly removed her. This assignment of
error is overruled.

[38] Defendant next claims that the short-form indictment used to
charge him violated his federal and state constitutional rights
because it failed to allege every element of the offense and the aggra-
vating circumstances on which the State intended to rely at sentenc-
ing. Citing Ring v. Arizona, 536 U.S. 584, 153 L. Ed. 2d 556 (2002),
defendant argues that aggravating circumstances are elements of
first-degree capital murder that must be included in the indictment
and proved beyond a reasonable doubt. However, this Court has con-
sistently held that the short-form indictment is sufficient to charge
first-degree capital murder without the inclusion of aggravating cir-
cumstances. See State v. Hunt, 357 N.C. 257, 278, 582 S.E.2d 593, 607,
cert. denied, 539 U.S. 985, 156 L. Ed. 2d 702 (2003). This assignment
of error is overruled.

JURY SELECTION ISSUES

[4] Defendant argues that the trial court erred by refusing to excuse
for cause prospective jurors May Trantham and Kevin Cutshaw.
Defendant contends that each indicated during voir dire an intent
always to vote for death upon finding first-degree murder.

We begin by considering the statutory requirements for preserv-
ing such a challenge. A trial court’s refusal to grant a challenge for
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cause is reversible on appeal only when a defendant has: “(1)
Exhausted the peremptory challenges available to him; (2) Renewed
his challenge as provided in subsection (i) of this section; and (3)
Had his renewal motion denied as to the juror in question.” N.C.G.S.
§ 15A-1214(h) (2003). This “statutory method for preserving a defend-
ant’s right to seek appellate relief when a trial court refuses to allow
a challenge for cause is mandatory and is the only method by which
such rulings may be preserved for appellate review.” State v. Sanders,
317 N.C. 602, 608, 346 S.E.2d 451, 456 (1986).

Here, the record reveals that defendant failed to comply with this
statutory requirement. Following questioning by defense counsel of
prospective juror Trantham, the trial court denied defendant’s chal-
lenge for cause. Consequently, defendant peremptorily struck this
prospective juror. Later, after defendant exhausted his peremptory
challenges, the trial court denied his motion to excuse prospective
juror Cutshaw for cause. Defendant, however, never renewed his
challenge for cause as to either prospective juror Trantham, as
required by N.C.G.S. § 15A-1214(h)(2), or to prospective juror
Cutshaw, as required by id. § 15A-1214 (i)(2). See Sanders, 317 N.C.
at 607-08, 346 S.E.2d at 455-56; State v. Johnson, 317 N.C. 417, 432-33,
347 S.E.2d 7, 16-17 (1986).

Even if defendant had complied with statutory procedures, he
would not be entitled to relief. A prospective juror can be challenged
for cause when he or she “[a]s a matter of conscience, regardless of
the facts and circumstances, would be unable to render a verdict with
respect to the charge in accordance with the law of North Carolina.”
N.C.G.S. § 156A-1212(8) (2003). However, excusal of a prospective
juror for cause is not mandatory when he or she is able to disregard
any personal convictions, follow the laws of the state as provided by
the trial court, and render a fair and impartial verdict based on the
evidence. State v. Jaynes, 342 N.C. 249, 270-71, 464 S.E.2d 448, 461
(1995) (citing State v. Green, 336 N.C. 142, 166-67, 443 S.E.2d 14,
28-29, cert. denied, 513 U.S. 1046, 130 L. Ed. 2d 547 (1994)), cert.
dented, 518 U.S. 1024, 135 L. Ed. 2d 1080 (1996).

“ ¢

The decision “‘[w]hether to allow a challenge for cause in
jury selection is . . . ordinarily left to the sound discretion of the trial
court which will not be reversed on appeal except for abuse of dis-
cretion.” ” State v. Stephens, 347 N.C. 352, 365, 493 S.E.2d 435, 443
(1997) (quoting State v. Locklear, 331 N.C. 239, 247, 415 S.E.2d 726,
731 (1992)), cert. denied, 525 U.S. 831, 142 L. Ed. 2d 66 (1998). An
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appellate court should affirm a discretionary decision by the trial
court that is supported by the record, Wainwright v. Witt, 469
U.S. 412, 434, 83 L. Ed. 2d 841, 858 (1985), and reverse only where the
decision is “ ‘manifestly unsupported by reason’ ” and “ ‘so arbitrary
that it could not have been the result of a reasoned decision.””
State v. T'D.R., 347 N.C. 489, 503, 495 S.E.2d 700, 708 (1998) (quoting
White v. White, 312 N.C. 770, 777, 324 S.E.2d 829, 833 (1985)). Our
review of the record satisfies us that the trial court did not abuse its
discretion here.

When prospective juror Trantham was questioned by defense
counsel, the following exchange ensued:

Q. Can you think of any circumstance . . . under which you could
give life rather than death? . . .

A. That I would give life instead of death?

Q. Yes, ma’am. Once you found First Degree Murder, aggravation,
no mitigation.

A. No.

Defense counsel later questioned prospective juror Cutshaw regard-
ing his views on the death penalty. He responded as follows:

Q. You will have found unanimously and beyond a reasonable
doubt that one or more of these 11 aggravators exist, and you also
will have found that no mitigating factors exist, or that the miti-
gating factors are not sufficient to outweigh the aggravating fac-
tors. At that point, would death be automatic to you?

A. Only after—Yes, it would.

Defendant contends that these responses by prospective jurors
Trantham and Cutshaw impart a “definite impression that [they]
would be unable to faithfully and impartially apply the law,”
Wainwright, 469 U.S. at 426, 83 L. Ed. 2d at 852, requiring their
excusal for cause. However, further questioning of both prospective
jurors revealed that neither would automatically impose the death
penalty regardless of the circumstances or the law. After giving the
responses quoted above, prospective juror Trantham was asked addi-
tional questions by defense counsel:

Q. Ma’am, you have found First Degree Murder and aggravating
factors and mitigating, but they don’t outweigh the aggravating
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factor[s], could you then seriously consider the imposition of a
life sentence?

A. Yes, I would abide by what the law said.

Additional questioning of prospective juror Cutshaw by de-
fense counsel revealed that he too would consider the imposition of
a life sentence:

Q Well, is there anything that you can think of right now that Mr.
Young or I could say or present to you at that point, assuming you
have found First Degree Murder, aggravators and no mitigators or
that the aggravators outweigh the mitigators, is there anything
that we can do to convince you to give a sentence of life without
parole rather than death?

A. Twould just have to hear the whole case. You know, I can’t—I
can’t answer that right now.

Q. Are your feelings about murder so strong that your ability to
seriously consider a sentence of life in prison without parole
rather than death by execution would be substantially impaired?

A. No, sir.

Q. Again, I guess my final question to you, I know you are going
to go through these four steps as the law requires, each box has
to be filled in. Would it just be going through the steps or going
through the motions, or will you seriously consider all of these
factors, including mitigating circumstances?

A. T would have to hear all of the factors.

Thus, both of these prospective jurors affirmed that they could
set aside their personal opinions and reach a decision based on the
law. Where a prospective juror initially expresses a belief that every
convicted first-degree murderer should receive the death penalty, but
later indicates he or she would follow the trial court’s instructions
with respect to recommending the appropriate sentence, a trial
court’s denial of a challenge for cause is not error. State v. Walls, 342
N.C. 1, 35, 463 S.E.2d 738, 754-55 (1995), cert. denied, 517 U.S. 1197,
134 L. Ed. 2d 794 (1996). The responses here were sufficient to sup-
port the decision by the trial court to deny the challenges for cause.
See State v. Rogers, 355 N.C. 420, 430, 562 S.E.2d 859, 867 (2002) (“A
judge who observes the prospective juror’s demeanor as he or she
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responds to questions and efforts at rehabilitation is best able to
determine whether the juror should be excused for cause.”).
Therefore, the trial court did not err in denying the challenges for
cause. This assignment of error is overruled.

[5] Next, defendant argues that the trial court improperly excused
for cause thirty-six prospective jurors who expressed reservations
about imposing the death penalty. Citing Witherspoon v. Illinois,
defendant claims that none of the thirty-six prospective jurors were
“irrevocably committed . . . to vote against the penalty of death
regardless of the facts and circumstances.” 391 U.S. 510, 522 n.21, 20
L. Ed. 2d 776, 785 n.21 (1968). He contends that the entire voir dire
examination of each prospective juror indicates an ability to consider
and impose the appropriate punishment, including death.

“[M]ere opposition to the death penalty does not disqualify a
prospective juror if the juror can set aside his or her personal beliefs
and follow the law.” State v. Berry, 356 N.C. 490, 502, 573 S.E.2d 132,
141 (2002). The test is whether the views of a prospective juror on
capital punishment “ ‘prevent or substantially impair the performance
of his duties as a juror in accordance with his instructions and his
oath.”” Wainwright, 469 U.S. at 424, 83 L. Ed. 2d at 851-52 (quoting
Adams v. Texas, 448 U.S. 38, 45, 65 L. Ed. 2d 581, 589 (1980)).

We have reviewed the record and transcript pertinent to each of
these thirty-six prospective jurors. As to one prospective juror named
by defendant, Thomas Morgan, our review indicates that he was
excused because he was a reporter who was familiar with the case
and whose professional responsibilities made him uncomfortable
with the idea of serving as a juror. However, we have also considered
the voir dire of another prospective juror, Robin Harwell, who was
being questioned along with prospective juror Morgan and was
excused for cause as being opposed to the death penalty. In addition,
while defendant names prospective juror Sharon Norton in this
assignment of error, the transcript pages cited by defendant contain
the voir dire examination of prospective juror Shannon Fox, who
was excused for cause. Accordingly, we have also considered the
responses given by prospective juror Fox.

Our review reveals that each of the thirty-six prospective jurors
involved in this assignment of error stated during voir dire that he or
she possessed views on capital punishment that would “substantially
impair” his or her ability to render a verdict in accordance with the
law. For example, the prosecutor questioned prospective juror
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Johanna Hensley about her religious and personal beliefs with
respect to the death penalty. After she indicated that she has held a
strong opposition to the death penalty since childhood, the following
exchange took place:

Q. Would you say that it’s true that nothing I presented by way of
aggravating circumstances would get you to change your beliefs?

A. Well, I can differentiate, but it’s going to make me sick to
think—I mean, it’s going to make me feel bad. I can follow the law
and do what you say I should do, but it’s going to make me per-
sonally feel upset. So, no, I can’t. No, I cannot—

You would—
—render death.
So no matter what I presented, you could not do that?

No.

o e o

. So would you indicate or state that your strong personal and
rehglous beliefs would substantially impair your ability to render
a verdict of death in this case?

A. Yes.

[ProseEcUTOR]: The State moves for cause in Ms. Hensley’s
case.

[DEFENSE COUNSEL]: Objection.
THE CourT: Overruled.

Virtually identical responses were elicited from each of the other
prospective jurors named by defendant. Each expressed an inability
to impose the death penalty regardless of the facts and circum-
stances. Accordingly, the trial court did not abuse its discretion in
excusing for cause these thirty-six prospective jurors. This assign-
ment of error is overruled.

GUILT-INNOCENCE ISSUES

[6] Kenneth Cato was unavailable because he died before defend-
ant’s trial. Defendant contends that the trial court erroneously admit-
ted three of Cato’s out-of-court statements.

First, the trial court admitted Cato’s statement to Rick Morgan.
The evidence indicated that Cato arrived at Rick’s house at approxi-
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mately 1:30 a.m. on 26 November 1997. Rick testified that Cato said
“he [Cato] wanted me to come with him, my brother was tripping.”

Second, Sergeant Douglas Berner of the Asheville Police
Department testified that he interviewed Cato at approximately 3:30
a.m. on 26 November 1997. At trial, over defendant’s objection,
Berner read aloud the notes he had taken from his interview of Cato.
He related to the jury that Cato described how he had arrived home
to find defendant and King apparently smoking crack, that King had
refused to give defendant a “head job,” that defendant slapped King
and threatened Cato with a beer bottle, that Cato and defendant had
fought, that defendant hit Cato with a beer bottle and chased him out-
side while wielding a knife, that defendant began to follow King, that
Cato ran to Rick Morgan’s house, then returned and saw King lying in
the street, and that defendant, still carrying a knife, chased Cato
again, shouting “I should have killed you.”

Third, Cato also spoke with Detective Kevin Taylor of the
Asheville Police Department. At a pretrial suppression hearing, the
State agreed not to elicit from Detective Taylor any of Cato’s state-
ments to him, and no questions about the statements were asked dur-
ing Detective Taylor’s direct testimony at trial. However, during
defense counsel’s cross-examination of Detective Taylor, in an appar-
ent effort to impeach Cato based on inconsistencies in his statements,
counsel asked Detective Taylor whether he had interviewed Cato
after the murder. In response, Detective Taylor testified that he
attended part of the interview that Sergeant Berner conducted with
Cato in which Cato told Sergeant Berner that defendant came out of
the house with a knife and that defendant also hit him with a beer
bottle. Detective Taylor provided additional cross-examination testi-
mony to the effect that he conducted another interview with Cato,
during which Cato said that King was carrying a beer bottle when she
came out of the house. Detective Taylor also related that he took cus-
tody of Cato’s overalls and jacket to have them tested for blood.

The trial court admitted all three statements pursuant to Rules
803(1) and 803(2) of the North Carolina Rules of Evidence, which
respectively designate present sense impressions and excited utter-
ances as hearsay exceptions. Defendant argues in his original brief
that these statements did not fit within either exception and, there-
fore, were inadmissible hearsay under Rule 802. However, the case
was tried and defendant’s initial brief to this Court was filed before
the United States Supreme Court issued its opinion in Crawford v.
Washington, 541 U.S. 36, 1568 L. Ed. 2d 177 (2004). In that case, the
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Supreme Court held that the Confrontation Clause bars the admis-
sion of out-of-court testimonial statements unless the declarant is
unavailable and the defendant had a prior opportunity to cross-
examine him or her. Id. at —, 1568 L. Ed. 2d at 203. Because defend-
ant had entered notice of appeal and his case was pending when
Crawford was issued, that decision applies to defendant’s case.
Griffith v. Kentucky, 479 U.S. 314, 322-23, 93 L. Ed. 2d 649, 658
(1987). Accordingly, defendant filed a supplemental brief in which
he argues that the admission of Cato’s statements to Sergeant
Berner and Detective Taylor violated his constitutional rights, as
set out in Crawford.

We begin by considering the admissibility of Cato’s statement to
Rick Morgan. Because defendant does not argue that Crawford
applies to this statement, our analysis focuses on whether it was
properly admitted as a hearsay exception.

Hearsay is defined as “a statement, other than one made by the
declarant while testifying at the trial or hearing, offered in evidence
to prove the truth of the matter asserted.” N.C.G.S. § 8C-1, Rule 801(c)
(2003). As a general rule, hearsay is inadmissible at trial. Id. Rule 802
(2003). Rules 803 and 804, however, provide exceptions and permit
the admission of hearsay statements under certain circumstances.

As to the specific exceptions invoked by the trial court in the case
at bar, Rule 803(1) provides for the admissibility of present sense
impressions. A present sense impression is “[a] statement describ-
ing or explaining an event or condition made while the declarant
was perceiving the event or condition, or immediately thereafter.”
Id. Rule 803(1) (2003). “The basis of the present sense impression
exception is that closeness in time between the event and the declar-
ant’s statement reduces the likelihood of deliberate or conscious mis-
representation.” State v. Pickens, 346 N.C. 628, 644, 488 S.E.2d 162,
171 (1997); see also State v. Reid, 322 N.C. 309, 315, 367 S.E.2d 672,
675 (1988). In addition, Rule 803(2) provides that “[a] statement relat-
ing to a startling event or condition made while the declarant was
under the stress of excitement caused by the event or condition” is
not excluded by Rule 802. N.C.G.S. § 8C-1, Rule 803(2) (2003). For a
statement to fall under this excited utterance exception, “ ‘there
must be (1) a sufficiently startling experience suspending reflec-
tive thought and (2) a spontaneous reaction, not one resulting from
reflection or fabrication.”” State v. Maness, 321 N.C. 454, 459, 364
S.E.2d 349, 351 (1988) (quoting State v. Smith, 315 N.C. 76, 86, 337
S.E.2d 833, 841 (1985)).
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Evidence presented at trial established that after wrestling with
defendant at 13 Ridge Street, Cato fled to Rick’s house, seeking help.
Rick testified that Cato woke him up and explained that he needed
help because defendant was “tripping.” This statement, made to
explain or describe a condition immediately after the declarant
perceived the condition, is a typical example of a present sense
impression. Maness, 321 N.C. at 458-59, 364 S.E.2d at 351. Although
there is no per se definition of “immediately thereafter,” prior hold-
ings of this Court indicate that a brief lapse in time does not disqual-
ify a statement from falling under Rule 803(1). See Pickens, 346 N.C.
at 644-45, 488 S.E.2d at 171 (statements identifying the defendant as
the person who shot the victim were made while perceiving the event,
or immediately thereafter, because there was evidence that the
defendant was still in the process of leaving the scene of the crime
with a gun in hand when the statements were made); State v.
Cummings, 326 N.C. 298, 314, 389 S.E.2d 66, 75 (1990) (statement
made after having driven from Willow Springs to Raleigh was held
sufficiently close to the event to be admissible); State v. Odom, 316
N.C. 306, 313, 341 S.E.2d 332, 336 (1986) (statement by an eyewitness
to police, who arrived at the scene ten minutes after the event, is
admissible as a present sense impression). Here, the lapse in time
between defendant’s behavior and Cato’s description to Rick was the
time it took to for him to reach Rick’s house, just half a mile away.
The likelihood that this time afforded Cato an opportunity deliber-
ately to misrepresent defendant’s condition is remote. Therefore, we
conclude that Cato’s statement was made sufficiently close to the
event and was admissible as a present sense impression under Rule
803(1). Accordingly, we need not address whether this statement was
also admissible as an excited utterance.

Next, we address the statements Cato made to Sergeant Berner
and Detective Taylor. As detailed above, Detective Taylor testi-
fied about his interviews with Cato only when asked by defense
counsel during cross-examination. Because defendant elicited
Detective Taylor’s testimony, he cannot object to its admission.
N.C.G.S. § 15A-1443(c) (2003); State v. Mitchell, 342 N.C. 797, 806, 467
S.E.2d 416, 421 (1996). Consequently, defendant’s argument that this
evidence was inadmissible under Crawford fails.

We now turn to Cato’s statements admitted through Sergeant
Berner. Defendant contends that the trial court violated his constitu-
tional right to confrontation because he never had an opportunity to
cross-examine Cato. We agree that Cato’s statement to Sergeant
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Berner was testimonial in nature because it was “knowingly given in
response to structured police questioning.” Crawford, 541 U.S. at —
n.4, 158 L. Ed. 2d at 194 n.4. The record further reveals that defendant
was never afforded a chance to cross-examine Cato regarding this
statement. As a result, Cato’s statement to Sergeant Berner was
admitted in violation of defendant’s Sixth Amendment right to con-
front his accuser.

However, a constitutional violation does not necessarily result in
a new trial. “A violation of the defendant’s rights under the
Constitution of the United States is prejudicial unless the appel-
late court finds that it was harmless beyond a reasonable doubt.”
N.C.G.S. § 15A-1443(b) (2003). The State bears the burden of proving
the error was harmless. Id. “[T]he presence of overwhelming evi-
dence of guilt may render error of constitutional dimension harmless
beyond a reasonable doubt.” State v. Autry, 321 N.C. 392, 400, 364
S.E.2d 341, 346 (1988).

Defendant argues that he was prejudiced by the admission of this
statement because it contradicted his testimony and undermined his
contention that he acted in self-defense. Although defendant con-
cedes there was ample evidence that he killed King, including his own
testimony, he asserts that the State presented no evidence that the
killing was premeditated or deliberate. Therefore, according to
defendant, it is possible that, had Cato’s statement to Sergeant Berner
not been admitted, the jury could have returned a lesser verdict of
second-degree murder or voluntary manslaughter.

After a review of the entire record in this case, we conclude that
the erroneous admission of this testimony by the trial court was
harmless in light of other overwhelming evidence that was properly
admitted to establish defendant’s guilt of first-degree murder, includ-
ing blood spatter evidence, the broken bottle on the street beside
King’s body, the forty-eight wounds inflicted on King, see State v.
Skipper, 337 N.C. 1, 35, 446 S.E.2d 252, 271 (1994) (“nature and
number of the wounds and evidence that the murder[] w[as] done
in a brutal manner are circumstances from which premeditation
and deliberation can be inferred”), cert. denied, 513 U.S. 1134, 130
L. Ed. 2d 895 (1995), Stacey Miller’s testimony that defendant chased
Cato while yelling, “I'll kill you, too,” and the testimony of inmates
Jones and Oglesby that defendant composed and sang a rap song in
which he said that King paid with her life for smoking defendant’s
crack and denying him sex. Accordingly, we are satisfied that the
error in the admission of Cato’s hearsay statement to Sergeant Berner
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was harmless beyond a reasonable doubt. See also Bell v. State,
278 Ga. 69, 71-72, 597 S.E.2d 350, 353 (2004); Cassidy v. State, ——
S.W.3d ——, 2004 Tex. App. LEXIS 4519, at *10-11 (May 20, 2004) No.
03-03-00098-CR, disc. rev. refused, 2004 Tex. Crim. App. LEXIS 1720
(Oct. 13, 2004). This assignment of error is overruled.

[7] In defendant’s next assignment of error, he argues that the trial
court erred in denying his motion to exclude evidence of two prior
assaults he committed against Abraham Adams in 1992. The trial
court admitted this evidence pursuant to Rule 404(b) of the
North Carolina Rules of Evidence. Defendant contends that the
evidence was irrelevant and was presented only to establish his
bad character.

On voir dire, Adams testified that he had promised to give
defendant a dollar in exchange for a ride. A few days later, on 28 July
1992, defendant demanded the dollar and threatened to jump on
Adams if he did not pay up. Adams declined to pay and entered a
nearby cafe. When Adams exited, defendant attacked him, then
grabbed a beer bottle off a ledge and used it to hit Adams on the side
of the head. Adams fell and defendant continued to kick him and hit
him on the head with the bottle. The fight was eventually broken up
by onlookers. The second assault occurred on 29 December 1992,
when defendant again attacked Adams. As the two walked toward
each other, defendant knocked Adams to the ground, and jumped on
top of him. Defendant hit Adams, then grabbed trash from a nearby
pile and began beating Adams with it. Although Adams could not
recall just what defendant hit him with during the second fight, he
knew there were bottles in the trash and that he was cut by glass.
Defendant was charged with assault with a deadly weapon with intent
to kill inflicting serious injury and with assault with a deadly weapon.
At the conclusion of the voir dire, the trial court ruled that evidence
of these assaults was admissible pursuant to Rule 404(b) to show
proof of motive, opportunity, intent, identity, or absence of mis-
take. When Adams later testified before the jury, the trial court gave
a limiting instruction.

Rule of Evidence 404(b) provides:

Evidence of other crimes, wrongs, or acts is not admissible to
prove the character of a person in order to show that he acted in
conformity therewith. It may, however, be admissible for other
purposes, such as proof of motive, opportunity, intent, prepara-
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tion, plan, knowledge, identity, or absence of mistake, entrap-
ment or accident.

N.C.G.S. § 8C-1, Rule 404(b) (2003). Pursuant to this rule, evidence of
prior bad acts is generally admissible if it tends to prove any relevant
fact other than the defendant’s propensity to commit the offense,
Berry, 356 N.C. at 505, 573 S.E.2d at 143, unless the probative value
of the evidence is substantially outweighed by its prejudicial effect,
N.C.G.S. § 8C-1, Rule 403 (2003). See State v. Artis, 325 N.C. 278,
299-300, 384 S.E.2d 470, 481-82 (1989) (relevant prior incidents must
be sufficiently similar and not so remote in time so as to run afoul of
the balancing test set forth in Rule 403), judgment vacated on other
grounds, 494 U.S. 1023, 108 L. Ed. 2d 604 (1990).

The State advised the trial court that it was tendering evidence of
defendant’s two prior assaults on Adams under Rule 404(b) for the
purpose of proving the identity of King’s assailant. Defendant asserts
that this evidence was irrelevant because identity was not an issue.
He admitted that he was responsible for King’s death, and witnesses
put him at the scene. However, defendant pled not guilty. State v.
Perry, 275 N.C. 565, 570, 169 S.E.2d 839, 843 (1969) (defendant’s
plea of not guilty placed in issue every material allegation contained
in the indictment, including his identity as the perpetrator). He did
not make any pretrial statement and did not admit his involvement
until he testified in his own defense at trial, after the State had pre-
sented its case-in-chief. In addition, defendant’s cross-examination
on several occasions insinuated that Cato was at least involved in
the murder. As a result, we are unwilling to conclude that the identity
of the perpetrator of the murder was not an issue at the time of
Adams’ testimony.

Moreover, even if the evidence were inadmissible to establish
identity, defendant has failed to demonstrate prejudice. To establish
prejudicial error, a defendant must show there was a reasonable pos-
sibility that a different result would have been reached had the evi-
dence been excluded. N.C.G.S. § 15A-1443(a). Although the State
offered the evidence specifically to show identity, the trial court
admitted it for the multiple purposes of showing proof of motive,
opportunity, intent, identity, or absence of mistake. “[W]here at least
one of the [other] purposes for which the prior act evidence was
admitted was [proper,]” there is no prejudicial error. State wv.
Haskins, 104 N.C. App. 675, 683, 411 S.E.2d 376, 382 (1991), disc. rev.
denied, 331 N.C. 287, 417 S.E.2d 256 (1992). See also State v. Bagley,
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321 N.C. 201, 206, 362 S.E.2d 244, 247 (1987) (even though testimony
was inadmissible to show identity of the perpetrator, it was admis-
sible for other purposes provided in Rule 404(b)), cert. denied, 485
U.S. 1036, 99 L. Ed. 2d 912 (1988).

One of the other purposes for which the trial court admitted the
prior crime evidence was to prove intent. Intent is an element of first-
degree murder, and evidence of prior crimes that tends to establish a
particular mental state may be admitted into evidence. See State v.
Jones, 3563 N.C. 159, 172-73, 538 S.E.2d 917, 928 (2000) (evidence of
pending charges admissible under 404(b) to establish element of mal-
ice); State v. Rich, 351 N.C. 386, 400, 527 S.E.2d 299, 306-07 (2000)
(same result as to evidence of prior convictions). In his first assault
against Adams, defendant beat him with a beer bottle. The bottle
broke when defendant struck the left side of Adams’ head, causing
shards of glass to lodge in Adams’ skin. In the second attack, Adams’
clothes were cut as a result of defendant’s hitting him with items
found in a nearby trash pile that included cans and bottles. In the
murder at bar, the forensic pathologist who performed the autopsy of
King testified that she suffered forty-eight wounds caused by a “sharp
object such as something made out of glass that has a broken, sharp
edge.” The evidence of defendant’s attacks on Adams demonstrates
that defendant was aware that the act of striking another individual
with a beer bottle was a reckless and dangerous act that could cause
serious injury. The trial court properly admitted this evidence under
Rule 404(b) to show intent. This assignment of error is overruled.

[8] Defendant next argues that the trial court erred in qualifying
State Bureau of Investigation Special Agent Mike Garrett as an expert
in bloodstain pattern interpretation and in admitting his expert testi-
mony. Defendant, relying upon State v. Goode, 341 N.C. 513, 461
S.E.2d 631 (1995), and Daubert v. Merrell Dow Pharmaceuticals,
Inc., 509 U.S. 579, 125 L. Ed. 2d 469 (1993), contends that Agent
Garrett’s testimony was inherently unreliable because he lacked
the requisite knowledge and credentials to permit his qualification
as an expert.

Defendant filed his brief before we issued our opinion in
Howerton v. Arai Helmet, Ltd., 358 N.C. 440, 597 S.E.2d 674 (2004).
In Howerton, we addressed the admissibility of expert testimony and
concluded that North Carolina is not a Daubert state. Id. at 469, 597
S.E.2d at 693. This Court was concerned about the excessively
mechanical application of the Daubert factors that seem to have
evolved in the federal courts. Id. at 464-66, 597 S.E.2d at 690-91. We
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were also uneasy about the potential interpretations and applications
of Daubert that could strip the jury of its function as the ultimate
finder of fact. Id. at 468, 597 S.E.2d at 692. Accordingly, we reiterated
that under North Carolina law, a trial court that is considering
whether to admit proffered expert testimony pursuant to North
Carolina Rule of Evidence 702 must conduct a three-step inquiry to
determine: (1) whether the expert’s proffered method of proof is reli-
able, (2) whether the witness presenting the evidence qualifies as an
expert in that area, and (3) whether the evidence is relevant. Id. at
458, 597 S.E.2d at 686 (citing Goode, 341 N.C. at 527-29, 461 S.E.2d at
639-41). In discussing the trial court’s determination of the reliability
of proffered expert evidence where “the trial court is without prece-
dential guidance or faced with novel scientific theories, unestab-
lished techniques, or compelling new perspectives on otherwise
settled theories or techniques,” we set out several “indices of reliabil-
ity” that the trial court could consider. Id. at 460, 597 S.E.2d at 687
(citing State v. Pennington, 327 N.C. 89, 393 S.E.2d 847 (1990)).
Because we did not intend to tie the hands of the State’s able trial
bench, we specifically stated that these indices were not exclusive.
Id. A trial court is “afforded ‘wide latitude of discretion when making
a determination about the admissibility of expert testimony.” ” Id. at
458, 597 S.E.2d at 686 (quoting State v. Bullard, 312 N.C. 129, 140, 322
S.E.2d 370, 376 (1984)). Accordingly, a trial court’s rulings under Rule
702 will not be reversed on appeal absent an abuse of discretion. Id.

Turning to the case at bar, defendant does not contend that blood-
stain pattern interpretation is not a sufficiently reliable area for
expert testimony, and at any rate we have recognized this discipline
to be “an appropriate area for expert testimony.” Goode, 341 N.C. at
531, 461 S.E.2d at 641. In addition, defendant does not argue that the
evidence is irrelevant. Defendant’s contention is that Agent Garrett
was not qualified in the field of bloodstain pattern interpretation.
Accordingly, we will limit our analysis to this issue.

We have held that

“[i]t is not necessary that an expert be experienced with the iden-
tical subject matter at issue or be a specialist, licensed, or even
engaged in a specific profession. It is enough that the expert wit-
ness ‘because of his expertise is in a better position to have an
opinion on the subject than is the trier of fact.” ”

Id. at 529, 461 S.E.2d at 640 (citations omitted). The record reveals
that Agent Garrett possessed sufficient knowledge, experience, and
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training in the field of bloodstain pattern interpretation to warrant his
qualification as an expert in that field. Agent Garrett testified that he
had completed two training sessions on bloodstain pattern interpre-
tation, had analyzed bloodstain patterns in dozens of cases, and had
previously testified in a homicide case as a bloodstain pattern inter-
pretation expert. In addition, Agent Garrett described in detail to the
judge and jury the difference between blood spatter and transfer
stains and produced visual aids to illustrate his testimony.

Based on this testimony, the trial court reasonably could have
determined that Agent Garrett was in a better position to have an
opinion on bloodstain pattern interpretation than the trier of fact.
There is more than one road to expertise that assists a jury in under-
standing the evidence or determining a fact at issue, and Agent
Garrett’s qualifications are not diminished, as defendant suggests, by
the fact that he has never written an article, lectured, or taken a col-
lege-level course on bloodstain or blood spatter analysis. The trial
court did not abuse its discretion in qualifying Agent Garrett as an
expert. This assignment of error is overruled.

[9] Defendant next contends that the trial court erred in denying his
motion to dismiss the first-degree murder charge. At the close of the
State’s case-in-chief, defendant moved to dismiss for insufficiency of
the evidence. The motion was denied. Defendant asserts this ruling
was erroneous because the evidence failed to establish that he acted
with deliberation.

When considering a motion to dismiss, the trial court must view
the evidence in the light most favorable to the State, giving the State
the benefit of all reasonable inferences. State v. Gladden, 315 N.C.
398, 430, 340 S.E.2d 673, 693, cert. denied, 479 U.S. 871, 93 L. Ed. 2d
166 (1986). If substantial evidence exists to support each essential
element of the crime charged and that defendant was the perpetrator,
it is proper for the trial court to deny the motion. State v. Malloy, 309
N.C. 176, 178, 305 S.E.2d 718, 720 (1983).

Premeditation and deliberation relate to mental processes
and ordinarily are not readily susceptible to proof by direct evi-
dence. Instead, they usually must be proved by circumstantial
evidence. Among other circumstances to be considered in deter-
mining whether a killing was with premeditation and deliberation
are: (1) want of provocation on the part of the deceased; (2) the
conduct and statements of the defendant before and after the
killing; (3) threats and declarations of the defendant before and
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during the course of the occurrence giving rise to the death of the
deceased; (4) ill-will or previous difficulty between the parties;
(5) the dealing of lethal blows after the deceased has been felled
and rendered helpless; and (6) evidence that the killing was done
in a brutal manner. We have also held that the nature and number
of the victim’s wounds are circumstances from which premedita-
tion and deliberation can be inferred.

Gladden, 315 N.C. at 430-31, 340 S.E.2d at 693 (citations omitted).

Here, sufficient evidence was presented at trial to prove the
killing was carried out deliberately. Defendant inflicted numerous
stab and slash injuries to the victim over a period of time. According
to the pathologist who performed the autopsy, several of the victim’s
bones were broken, indicating that some of the blows were delivered
with great force. In addition, defendant partially disrobed the victim
during the assault and later returned to the scene and threatened
to kill Cato while brandishing a knife. Accordingly, the trial court
properly denied defendant’s motion to dismiss. This assignment of
error is overruled.

Defendant assigns error to several of the trial court’s instructions
that were delivered at the conclusion of the guilt phase of the trial. He
contends that the trial court’s instructions impermissibly: (1) placed
the burden of proof on defendant to satisfy the jury that his evidence
was believable beyond a reasonable doubt; (2) required that the
jurors unanimously believe the evidence beyond a reasonable doubt;
and (3) instructed the jury that it must be “simply satisfied” with
defendant’s evidence for it to be believed. Defendant claims that the
instructions violated his constitutional rights under the Fifth, Sixth,
Eighth, and Fourteenth Amendments to the United States Constitu-
tion and Article I, Sections 19, 23, and 27 of the North Carolina
Constitution. In addition, defendant claims that his trial counsel’s
failure to object to these instructions constituted ineffective assist-
ance of counsel.

Rule (10)(b)(2) of the North Carolina Rules of Appellate
Procedure states that “[a] party may not assign as error any portion
of the jury charge or omission therefrom unless he objects thereto
before the jury retires to consider its verdict.” N.C. R. App. P.
10(b)(2). Because defendant concedes that he did not object to any
portion of the trial court’s instructions, our review of these con-
tentions is limited to plain error. See id. 10(c)(4). Plain error is
applied only in exceptional cases where a review of the entire record
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establishes that the erroneous instructions probably had an effect on
the jury’s finding of guilt. State v. Odom, 307 N.C. 655, 660-61, 300
S.E.2d 375, 378-79 (1983). See also State v. Jones, 355 N.C. 117, 125,
558 S.E.2d 97, 103 (2002).

A charge must be construed contextually, and isolated portions of
it will not be held prejudicial when the charge as a whole is cor-
rect. If the charge as a whole presents the law fairly and clearly
to the jury, the fact that isolated expressions, standing alone,
might be considered erroneous will afford no ground for a rever-
sal. Furthermore, insubstantial technical errors which could not
have affected the result will not be held prejudicial. The judge’s
words may not be detached from the context and the incidents of
the trial and then critically examined for an interpretation from
which erroneous expressions may be inferred.

State v. McWilliams, 277 N.C. 680, 684-85, 178 S.E.2d 476, 479 (1971)
(citations omitted).

[10] We first address defendant’s argument that the instructions
impermissibly placed the burden of proof on him. Defendant takes
exception to the following portion of the jury charge:

In order to resolve whatever conflicts that exist in the
testimony, in order to decide what evidence is of some degree of
more importance than is some other aspect of the evidence, the
jury under the law is empowered to do two things with regard to
the evidence.

First of all, decide what credibility you're going to give the
witnesses that testified in this case. And then once you decide the
evidence is believable to the extent of beyond a reasonable doubt
in accordance with what the State must prove, then decide what
evidence is more important or of less importance to you as to
some other aspect you deem to be believable.

(Emphasis added.) Defendant contends that because this portion of
the instructions made no distinction between the State’s evidence and
defendant’s evidence, he was saddled with the burden of proving to
the jury that his evidence was believable beyond a reasonable doubt.
Defendant’s contention is without merit. Although the quoted portion
of the instruction is awkwardly phrased, it advises the jury that the
State has the burden of proving its evidence beyond a reasonable
doubt. We do not interpret this instruction as shifting any burden to
defendant. Moreover, the trial court unquestionably instructed the
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jury correctly elsewhere as to the burden of proof. Just before giving
the instruction quoted above, the trial court advised the jury:
“[Defendant] is presumed to be innocent. He has no burden to prove
his innocence. The burden is upon the State, the party that has
charged him, to satisfy you of his guilt to the crime charged or some
lesser offense from the evidence . . . to the extent of beyond a rea-
sonable doubt.” In addition, after giving the instruction to which
defendant objects, the trial court on several other occasions
instructed the jury that the State bore the burden of proving its case
beyond a reasonable doubt. When viewed in context, we are satisfied
that the jury understood that defendant did not bear the burden of
proof in this case.

[11] We next address defendant’s contention that the trial court’s
instructions erroneously required the jurors unanimously to decide
what evidence to believe beyond a reasonable doubt. The trial court
instructed the jury as follows:

During the course of your deliberations, after recalling each wit-
ness’s testimony, which it is your duty to do, decide for your-
selves collectively and unanimously what you’re going to see fit
to believe to the extent of beyond a reasonable doubt in accord-
ance with what the State must prove. And then from that, you
find the facts, and then apply the law to those facts.

(Emphasis added.) Defendant argues that this instruction deprived
the jurors of their right individually to assess witness credibility and
to decide what evidence was believable in determining whether the
State met its burden. Although defendant relies on McKoy v. North
Carolina, 494 U.S. 433, 108 L. Ed. 2d 369 (1990), to support his argu-
ment, that case is distinguishable. In McKoy, the United States
Supreme Court invalidated North Carolina’s requirement that a sen-
tencing jury unanimously find the existence of mitigating circum-
stances. 494 U.S. at 444, 108 L. Ed. 2d at 381. Because the alleged
error in the case at bar occurred during the guilt phase of trial, not the
sentencing phase, the holding in McKoy is not implicated.

We do not believe that this instruction suggested that individual
jurors should “surrender their own convictions.” State v. Ward, 301
N.C. 469, 478, 272 S.E.2d 84, 90 (1980). While the wording of the
instruction is infelicitous, we read it as restating both that the State
bore the burden of proving every element of the offense beyond a rea-
sonable doubt and that the jury must believe beyond a reasonable
doubt that each element had been proven before it could convict. See
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N.C. Const. art. I, § 24 (“No person shall be convicted of any crime but
by the unanimous verdict of a jury . ...").

[12] Defendant also argues that the trial court impermissibly
instructed the jury that it must be “simply satisfied” with defend-
ant’s evidence in order for it to be believed. The trial court instructed
as follows:

There are three things, and three things only, that you use to
come to whatever conclusion you come to in this case; the testi-
mony from the mouths of the witnesses after they took some kind
of oath, that is, as much of that testimony as you deem to be
believable to the extent of beyond a reasonable doubt. And I'll
remind you that the Defendant does not have to prove anything to
the extent of beyond a reasonable doubt. In order to believe his
evidence, you must be just simply satisfied. The State has the
burden of proving to you its evidence to the extent of beyond a
reasonable doubt.

(Emphasis added.) This Court addressed a similar issue in State v.
Roache, where the trial court instructed the jury that “it must be
‘simply satisfied’ with defendant’s evidence in order to find it be-
lievable.” 358 N.C. 243, 302-03, 595 S.E.2d 381, 419 (2004). Unlike the
case at bar, the defendant in Roache objected in time for the trial
court to give a clarifying instruction the next day. We found no error
in Roache because

the trial court properly charged the jury as to the burden of proof
at two separate points in the jury charge by specifically stating
that defendant had no burden of proof and also that the jury was
to decide the case using “as much of the] evidence as you see fit
to believe, to the extent of beyond a reasonable doubt in accord-
ance with what the State must prove.”

Id. at 303, 595 S.E.2d at 419. Our review of the record shows that the
trial court here similarly advised the jury that defendant “has no bur-
den to prove his innocence” and repeatedly instructed the jury that
the State bore the burden of proof, not defendant. Accordingly, we
see no plain error in this instruction.

Where the instructions to the jury, taken as a whole, present the
law fairly and clearly to the jury, we will not find error even if isolated
expressions, standing alone, might be considered erroneous. State v.
Chandler, 342 N.C. 742, 751-52, 467 S.E.2d 636, 641 (citing
McWilliams, 277 N.C. at 684-85, 178 S.E.2d at 479), cert. denied, 519
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U.S. 875, 136 L. Ed. 2d 133 (1996). The sentences and phrases high-
lighted here by defendant cannot be scrutinized out of context for
inferential error. Id. Even assuming arguendo that these portions of
the instructions were improper, we fail to see how the jury would
have reached a different result. Compelling evidence of defendant’s
guilt was presented at trial, and the instructions, taken as a whole,
were correct. This assignment of error is overruled.

SENTENCING ISSUES

[13] Defendant raises several issues relating to the jury’s perception
of possible sentences in this case. Before trial, defendant filed a
motion in limine pursuant to Rule 403 of the North Carolina Rules of
Evidence to exclude evidence of a prior life sentence on the ground
that the jury might confuse the sentences of life imprisonment with
the possibility of parole and life imprisonment without parole. The
trial court denied defendant’s motion. When defendant testified dur-
ing the guilt-innocence phase of the trial, he acknowledged on cross-
examination that previously he had been convicted of second-degree
murder and received a life sentence.

Defendant asserts that the admission of his prior life sentence
misled the jury into believing that, because he received parole in that
earlier case, he could again be paroled if sentenced to life in this case.
However, when a defendant chooses to testify, evidence of the time
and place of a prior conviction, along with the sentence imposed, is
admissible under Rule 609(a) of the North Carolina Rules of Evidence
for the purpose of impeaching his or her credibility. State v. Lynch,
334 N.C. 402, 408-09, 432 S.E.2d 349, 352 (1993). The prosecutor’s two-
question impeachment of defendant as to this prior conviction did not
exceed the permissible scope of inquiry.

[14] Defendant’s next argument with respect to his prior murder con-
viction relates to remarks made by the prosecutor to the jury during
the sentencing proceeding. The prosecutor argued that “[a] life sen-
tence would be a travesty of justice” because defendant could write
poems, play his guitar, and enjoy human contact. The prosecutor
pointed out that, if given a life sentence, defendant could pose a dan-
ger to guards, inmates, and others within the prison. The prosecutor
emphasized this argument by stating that “[t]here’s only one way to
keep that cold-blooded killer from killing again.”

Defendant claims that the prosecutor improperly implied in
these arguments that he might become eligible for parole if given
a life sentence. However, while defendant correctly points out
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that evidence regarding parole eligibility is not a relevant consid-
eration in a capital sentencing proceeding, State v. Conaway, 339
N.C. 487, 520, 453 S.E.2d 824, 845, cert. denied, 516 U.S. 884, 133
L. Ed. 2d 153 (1995), this Court has held that “it is not improper for a
prosecutor to urge the jury to recommend death out of concern
for the future dangerousness of the defendant,” State v. Williams,
350 N.C. 1, 28, 510 S.E.2d 626, 644, cert. denied, 528 U.S. 880, 145
L. Ed. 2d 162 (1999). See also State v. McNeil, 350 N.C. 657, 687, 518
S.E.2d 486, 504 (1999), cert. denied, 529 U.S. 1024, 146 L. Ed. 2d 321
(2000). Here, the prosecutor’s argument did not “improperly inter-
ject[] defendant’s prior parole eligibility” to suggest that defendant
would be eligible for parole if death was not imposed. State v.
Cummings, 352 N.C. 600, 629, 536 S.E.2d 36, 57 (2000), cert. denied,
532 U.S. 997, 149 L. Ed. 2d 641 (2001). In the case at bar, “the prose-
cutor never used the word ‘parole’ and never mentioned the possibil-
ity that a life sentence could mean that defendant would eventually
be released.” Williams, 350 N.C. at 28, 510 S.E.2d at 644. Instead, the
prosecutor permissibly argued that defendant might endanger others
if the jury did not recommend death. The prosecutor’s argument was
not improper.

[15] Defendant argues that the trial court erred in rejecting his pro-
posed instruction relating to the difference between a life sentence
for a first-degree murder conviction and a life sentence for a second-
degree murder conviction. Prior to the sentencing proceeding,
defendant moved the trial court to instruct the jury that “a sentence
of life in prison is different for first-degree and for second-degree
murder. I . . . instruct you that a sentence of life in prison in this case
would be life in prison without parole.” The trial court denied this
motion and instructed the jury as follows:

Now, members of the jury, having found the Defendant guilty
of Murder in the First Degree, it is now your duty to decide
whether to recommend to the Court whether the Defendant
should be sentenced to death or to life in prison without parole.
Your recommendation would be binding upon the Court. If you
unanimously recommend that the Defendant is to be sentenced to
death, the Court will impose the sentence of death. If you unani-
mously recommend a sentence of life imprisonment without
parole, the Court will impose a sentence of life imprisonment
without parole.

The jury recommended death.
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Defendant contends the trial court’s instructions to the jury did
not correctly instruct that a life sentence means life without parole.
N.C. Gen. Stat. § 15A-2002 provides:

If the recommendation of the jury is that the defendant be
sentenced to death, the judge shall impose a sentence of death in
accordance with the provisions of Chapter 15, Article 19 of the
General Statutes. If the recommendation of the jury is that the
defendant be imprisoned for life in the State’s prison, the judge
shall impose a sentence of imprisonment for life in the State’s
prison, without parole.

The judge shall instruct the jury, in words substantially equiv-
alent to those of this section, that a sentence of life imprisonment
means a sentence of life without parole.

N.C.G.S. § 15A-2002 (2003). In the instant case, the trial court’s
instructions mirrored the language contained in this statute.
Therefore, the jury was adequately informed of the meaning of life
imprisonment, i.e., life without parole. See State v. Haselden, 357 N.C.
1, 12, 577 S.E.2d 594, 601-02, cert. denied, — U.S. —, 157 L. Ed. 2d
382 (2003). See also State v. Davis, 353 N.C. 1, 41, 5639 S.E.2d 243,
269 (2000) (“We find nothing in the statute that requires the judge to
state ‘life imprisonment without parole’ every time he alludes to or
mentions the alternative sentence.”), cert. denied, 534 U.S. 839, 151
L. Ed. 2d 55 (2001); State v. Steen, 352 N.C. 227, 273-75, 536 S.E.2d 1,
28-29 (2000) (no error when the trial court refused to instruct the jury
on how parole laws had changed), cert. denied, 531 U.S. 1167, 148
L. Ed. 2d 997 (2001). This assignment of error is overruled.

[16] Defendant next claims that the trial court erred in denying his
requests to modify the North Carolina Pattern Jury Instructions per-
taining to capital sentencing. Defendant argues that his proposals
would address a tendency of jurors to favor the State and would cor-
rect juror misinterpretation of standard jury instructions, as alleged
in several studies. See, e.g., James Luginbuhl and Julie Howe,
Discretion in Capital Sentencing Instructions: Guided or
Misguided?, 70 Ind. L.J. 1161 (1995). Defendant further contends that
the trial court’s denial of his requests violated the Eighth and
Fourteenth Amendments to the United States Constitution and
Article I, Sections 19 and 27 of the North Carolina Constitution.

Defendant urged the trial court to make the following modifica-
tions to the sentencing instructions: substitute all references to the
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jury “recommending” defendant’s sentence with language indicating
that it is their “duty” to sentence defendant either to death or to life
imprisonment without parole; include the phrase “without parole”
with every reference to life imprisonment; delete the language that
requires the jury unanimously to find a sentence of life imprisonment
without parole; and delete any portion of the instructions that placed
the burden of proof on defendant to prove the existence of mitigating
circumstances or that the mitigating circumstances outweighed the
aggravating circumstances. The trial court sustained the State’s
objection to defendant’s requests and instructed the jury in accord-
ance with N.C. Gen. Stat. § 15A-2000 and the North Carolina Pattern
Jury Instructions. See 1 N.C.P.I.—Crim. 150.10 (2004).

This Court has previously held that the trial court is not re-
quired to give the exact instructions requested by a defendant. See
State v. Monk, 291 N.C. 37, 54, 229 S.E.2d 163, 174 (1976). Instead,
requested instructions need only be given in substance if correct in
law and supported by the evidence. State v. Bell, 338 N.C. 363, 391,
450 S.E.2d 710, 726 (1994), cert. denied, 515 U.S. 1163, 132 L. Ed. 2d
861 (1995). Here, the trial court used the pattern jury instructions to
give in substance those of defendant’s requested instructions which
were correct in law. For instance, the trial court properly instructed
that if the State did not prove that the mitigating circumstances were
insufficient to outweigh the aggravating circumstances, it was the
jury’s “duty to recommend that the Defendant be sentenced to life
imprisonment without parole.” We have encouraged the trial court to
utilize the pattern jury instructions “[g]iven the danger of distrac-
tion and prejudice and the desirability of uniform jury instructions
for all trials, despite the unique features of each.” Artis, 325 N.C. at
295, 384 S.E.2d at 479. In addition, the trial court correctly declined to
give those portions of defendant’s requested instructions which were
not supported by the law. See N.C.G.S. §§ 15A-2000(b), -2002 (2003)
(providing that the jury recommends a unanimous sentence that the
trial judge then imposes); Davis, 353 N.C. at 41, 539 S.E.2d at
269 (trial judge need not add the phrase “without parole” to every ref-
erence to a life sentence); State v. Johnson, 298 N.C. 47, 76, 257
S.E.2d 597, 618 (1979) (requiring the defendant to prove mitigating
circumstances by a preponderance of the evidence). Furthermore,
defendant has not demonstrated that the instructions given were
erroneous or prejudicial to him. He has presented no evidence
that any juror misunderstood or failed to follow the court’s instruc-
tions, misapplied the law, or reached the sentencing recommenda-
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tion by inappropriate means. The court’s instructions were correct
and met both state and federal constitutional standards. This assign-
ment of error is overruled.

[17] Defendant next contends that the trial court erred in submitting
his prior conviction of second-degree murder in support of the aggra-
vating circumstance that he had been previously convicted of a prior
violent felony. N.C.G.S. § 15A-2000(e)(3) (2003). On 10 May 1976,
defendant pled guilty to second-degree murder. On 7 May 1999,
defendant filed a motion for appropriate relief (MAR) in which he
claimed that the State obtained the 1976 conviction in violation of his
constitutional right to effective assistance of counsel. The superior
court judge who considered the MAR was not the judge who presided
over the instant case. The MAR judge, without conducting an eviden-
tiary hearing, examined the file of the 1976 case and determined that
defendant had stated under oath in open court that he was pleading
guilty “of [his] own free will” and was “satisfied with his [lawyer’s]
services.” Based upon those declarations, the MAR judge denied
defendant’s motion. Defendant then, on 4 June 1999, filed in the case
at bar a motion n limine to preclude the introduction of his prior
murder conviction on the same basis as recited in his MAR. This
motion was also denied.

The trial court properly submitted the prior murder conviction
as an aggravating circumstance, pursuant to N.C. Gen. Stat.
§ 15A-2000(e)(3). See State v. Prevatte, 356 N.C. 178, 256, 570 S.E.2d
440, 483 (2002), cert. denied, 538 U.S. 986, 155 L. Ed. 2d 681 (2003).
As to the resolution of his MAR, defendant concedes that this Court’s
holding in State v. Wiley, 3565 N.C. 592, 565 S.E.2d 22 (2002), cert.
dented, 537 U.S. 1117, 154 L. Ed. 2d 795 (2003), controls but asks that
we reconsider our holding in that case. In Wiley, a capital case, the
defendant filed a MAR alleging ineffective assistance of counsel in a
juvenile matter that had occurred approximately seven years before
the defendant’s murder trial. The trial court denied the MAR, and the
prior adjudication of delinquency was then used as a basis for sub-
mitting to the jury the prior violent felony aggravating circumstance
in his capital murder case. Thereafter, when the defendant appealed
his murder conviction to this Court, he also sought our review of the
trial court’s denial of his MAR. We denied the defendant’s petition for
writ of certiorari, State v. Wiley, 548 S.E.2d 158 (2001), and his
motion to bypass the Court of Appeals, id., and held that “the [inef-
fective assistance of counsel] claim aris[ing] from defendant’s juve-
nile case . . . must be raised in a separate proceeding.” 355 N.C. at 606,
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565 S.E.2d at 34. Accordingly, defendant’s MAR alleging ineffective
assistance of counsel in his prior murder case is not properly before
us. This assignment of error is overruled.

[18] Defendant next argues that the trial court erred in submitting
his prior conviction in Georgia of robbery by sudden snatch to
support the prior violent felony aggravating circumstance. N.C.G.S.
§ 156A-2000(e)(3). Defendant claims that the State failed to present
sufficient evidence that this offense involved “the use or threat of vio-
lence.” Id. He supports this argument with citations to Georgia
statutes and Georgia case law which state that neither physical injury
nor the threat of violence is an element of robbery by sudden snatch.
However, we have held that violence need not be an element of an
offense in order for a prior conviction to be admissible under (e)(3).
State v. McDougall, 308 N.C. 1, 18, 301 S.E.2d 308, 319, cert. denied,
464 U.S. 865, 78 L. Ed. 2d 173 (1983). The aggravating circumstance
may be submitted where the use or threat of violence was actually
involved in the commission of the crime. Id.

Defendant relies on State v. Robertson, 138 N.C. App. 506, 531
S.E.2d 490 (2000), cert. denied, 560 S.E.2d 357 (2002), to support his
contention that the act of snatching a purse involves neither actual
nor constructive violence. In that case, a divided Court of Appeals
vacated the defendant’s robbery conviction because the defendant
did not use violence, actual or constructive, to gain possession of the
victim’s purse. “[T]he only force used by defendant was that sufficient
to remove her purse from her shoulder. Defendant never attempted to
overpower her or otherwise restrain her. Rather, this was no more
than a typical purse-snatching incident, which courts in other juris-
dictions routinely have held to be larceny, not robbery.” Id. at 509, 531
S.E.2d at 493.

Robertson is distinguishable from the instant case. Here, Gary
Garner, a former employee of the Georgia Bureau of Investigation,
testified at defendant’s sentencing proceeding that in 1974 he saw
defendant sprint up to a woman and snatch her purse. The victim
“started screaming and holding onto her purse. And they fought over
the purse, and he slung her down and snatched the purse, the lady
was still screaming, and then he ran.” On further questioning, Agent
Garner confirmed that defendant forced the victim to her knees or to
a sitting position as she tried to defend her purse. While the act of
purse snatching may not invariably involve the use or threat of vio-
lence, Garner’s testimony as to the circumstances surrounding this
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prior felony was sufficient to prove that violence was actually used
during the commission of the crime. Accordingly, the trial court’s sub-
mission of the (e)(3) aggravating circumstance in this case was
proper. This assignment of error is overruled.

PRESERVATION ISSUES

Defendant raises additional issues that he concedes have been
decided against him by this Court. Defendant complains that the trial
court erred in permitting the jury to be death qualified. We have
repeatedly held that prospective jurors who express an unequivocal
opposition to the death penalty may be excused without violating a
defendant’s constitutional rights. See Gladden, 315 N.C. at 438-39, 340
S.E.2d at 698; State v. Young, 312 N.C. 669, 686, 325 S.E.2d 181, 191
(1985); State v. Avery, 299 N.C. 126, 135-37, 261 S.E.2d 803, 809-10
(1980). Defendant argues that the trial court erred in submitting the
aggravating circumstance that the murder “was especially heinous,
atrocious, or cruel” because it is unconstitutionally vague. N.C.G.S.
§ 15A-2000(e)(9) (2003). We have previously held that this aggravat-
ing circumstance is constitutional. State v. Syriani, 333 N.C. 350,
388-92, 428 S.E.2d 118, 138-41, cert. denied, 510 U.S. 948, 126 L. Ed. 2d
341 (1993). Further, defendant contends that the trial court erred in
instructing the jury that it must not consider any nonstatutory miti-
gating circumstance unless it is deemed to have mitigating value. This
Court has upheld such instructions. State v. Hill, 331 N.C. 387, 417-18,
417 S.E.2d 765, 780 (1992), cert. denied, 507 U.S. 924, 122 L. Ed. 2d
684 (1993).

Defendant raises these issues for the purposes of urging this
Court to reconsider its prior decisions and preserving his right to
argue these issues on federal review. We have considered defendant’s
arguments on these additional issues and find no compelling reason
to depart from our previous holdings.

These assignments of error are overruled.

[19] Lastly, defendant suggests that the record is insufficient to
reveal potential ineffective assistance of counsel claims. Defend-
ants are required to raise on direct review any ineffective assistance
of counsel claims that are apparent from the record. See N.C.G.S.
§ 156A-1419(a)(3) (2003). If such apparent claims are not raised on
direct appeal, they are subject to procedural default. Id. Accordingly,
defendant is entitled to assert in a subsequent MAR any ineffective
assistance of counsel claims not apparent from the record. See State
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v. Long, 3564 N.C. 534, 539-40, 557 S.E.2d 89, 93 (2001); State v. Fair,
354 N.C. 131, 166-67, 557 S.E.2d 500, 524-25 (2001), cert. denied, 535
U.S. 1114, 153 L. Ed. 2d 162 (2002); State v. Kinch, 314 N.C. 99, 106,
331 S.E.2d 665, 669 (1985).

PROPORTIONALITY REVIEW

[20] We now consider (1) whether the aggravating circumstances
are supported by the record in this case; (2) whether the jury rec-
ommended the death sentence under the influence of passion, preju-
dice, or any other arbitrary factor; and (3) whether the death
sentence “is excessive or disproportionate to the penalty imposed
in similar cases, considering both the crime and the defendant.”
N.C.G.S. § 15A-2000(d)(2) (2003).

The jury found the aggravating circumstances that “defendant
had been previously convicted of a felony involving the use or threat
of violence” on two occasions, id. § 15A-2000(e)(3); and that the mur-
der “was especially heinous, atrocious, or cruel,” id. § 15A-2000(e)(9).
After a thorough review of the record, we conclude that the evidence
supports both aggravating circumstances. In addition, nothing in the
record suggests the death sentence was imposed under the influence
of passion, prejudice, or any other arbitrary factor.

Finally, we must determine whether the death sentence was
excessive or disproportionate by comparing the present case with
other cases in which we have found the death sentence to be dispro-
portionate. State v. McCollum, 334 N.C. 208, 240, 433 S.E.2d 144, 162
(1993), cert. denied, 512 U.S. 1254, 129 L. Ed. 2d 895 (1994). This
Court has found the death sentence disproportionate on eight occa-
sions. State v. Kemmerlin, 356 N.C. 446, 573 S.E.2d 870 (2002); State
v. Benson, 323 N.C. 318, 372 S.E.2d 517 (1988); State v. Stokes, 319
N.C. 1, 352 S.E.2d 653 (1987); State v. Rogers, 316 N.C. 203, 341 S.E.2d
713 (1986), overruled in part on other grounds by State v. Gaines,
345 N.C. 647, 483 S.E.2d 396, cert. denied, 522 U.S. 900, 139 L. Ed. 2d
177 (1997), and by State v. Vandiver, 321 N.C. 570, 364 S.E.2d 373
(1988); Young, 312 N.C. 669, 325 S.E.2d 181 (1985); State v. Hill, 311
N.C. 465, 319 S.E.2d 163 (1984); State v. Bondurant, 309 N.C. 674, 309
S.E.2d 170 (1983); State v. Jackson, 309 N.C. 26, 3056 S.E.2d 703
(1983). We conclude that this case is not substantially similar to any
of these cases.

Several factors support the determination that the imposition of
the death penalty in this case was neither excessive nor dispropor-
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tionate. The evidence indicated that defendant’s attack on the victim
was unprovoked, that defendant began the affray with a knife and
then switched to a bottle to hit, stab, and slash the victim numerous
times, and that at some point defendant had pulled down the victim’s
pants. The jury found defendant guilty of first-degree murder on the
basis of premeditation and deliberation, which suggests a “calculated
and cold-blooded crime.” State v. Lee, 335 N.C. 244, 297, 439 S.E.2d
547, 575, cert. dented, 513 U.S. 891, 130 L. Ed. 2d 162 (1994). In addi-
tion, the jury’s finding of the (e)(3) aggravating circumstance was
based upon defendant’s prior convictions of second-degree murder
and robbery by sudden snatch. We have never held that a death sen-
tence was disproportionate where a jury found the (e)(3) aggravating
circumstance. State v. Peterson, 350 N.C. 518, 538, 516 S.E.2d 131,
143-44 (1999), cert. denied, 528 U.S. 1164, 145 L. Ed. 2d 1087 (2000).
Finally, the jury found the (e)(9) aggravating circumstance, which
we have held is sufficient, standing alone, to affirm a death sen-
tence. Roache, 358 N.C. at 330, 595 S.E.2d at 436 (citing State v.
Bacon, 337 N.C. 66, 110 n.8, 446 S.E.2d 542, 566 n.8 (1994), cert.
denied, 513 U.S. 1159, 130 L. Ed. 2d 1083 (1995)). Considering defend-
ant’s violent history and the brutal nature of the present crime, this
case is more similar to cases in which we have found the sentence of
death proportionate.

Based upon the foregoing, we conclude that defendant received a
fair trial and capital sentencing proceeding, free of prejudicial error.

NO ERROR.

Justice NEWBY did not participate in the consideration or deci-
sion of this case.
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CHRISTINE JANICE UBERTACCIO v. RICHARD UBERTACCIO

No. 5A04
(Filed 3 December 2004)

Divorce— equitable distribution—phantom stock grants—pro-
ceeds as divisible property
The opinion of the Court of Appeals in this equitable distrib-
ution case holding that the trial court did not err by requiring
plaintiff wife to pay defendant a portion of the proceeds from the
sale of stock she had received from her employer is affirmed for
the reason stated in the concurring opinion that, although phan-
tom stock grants to plaintiff were not vested or nonvested stock
options so that the opinion in Fountain v. Fountain, 148 N.C.
App. 328 (2002) and the coverture formula in N.C.G.S. § 50-20.1
do not apply, the trial court properly concluded that the proceeds
from the stock grants constituted divisible property as set out in
N.C.G.S. § 50-20(b)(4)(b) because the trial court found that the
proceeds were acquired as the result of plaintiff’s efforts during
the marriage and before the date of separation and that the pro-
ceeds were received by plaintiff before the date of distribution.

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a
divided panel of the Court of Appeals, 161 N.C. App. 352, 588 S.E.2d
905 (2003), affirming an equitable distribution judgment entered 25
June 2002 by Judge Victoria L. Roemer in District Court, Forsyth
County. Heard in the Supreme Court 10 November 2004.

C.R. “Skip” Long, Jr. for plaintiff-appellant.

Morrow Alexander Tash Kurtz & Porter, PLLC, by Jon B. Kurtz

and John F. Morrow, for defendant-appellee.

PER CURIAM.

For the reasons stated in Judge Levinson’s concurring opinion,
the decision of the Court of Appeals is affirmed.

AFFIRMED.

Justice NEWBY did not participate in the consideration or deci-
sion of this case.
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KYLE & ASSOCS. v. MAHAN
[359 N.C. 176 (2004)]

KYLE & ASSOCIATES, INC. v. THOMAS MAHAN anD MICHAEL AUTEN

No. 655PA03
(Filed 3 December 2004)

On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani-
mous decision of the Court of Appeals, 161 N.C. App. 341, 587 S.E.2d
914 (2003), affirming an order denying a motion to strike a foreign
judgment entered 24 September 2002 by Judge Timothy L. Patti in
Superior Court, Gaston County. Heard in the Supreme Court 8
November 2004.

Arthurs & Foltz, by Douglas P. Arthurs, for plaintiff-appellee.

Brown & Associates, PLLC, by Donald M. Brown, Jr., for
defendant-appellants.

PER CURIAM.
Affirmed.

Justice NEWBY did not participate in the consideration or deci-
sion of this case.
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BEATENHEAD v. LINCOLN CTY.
[369 N.C. 177 (2004)]

SUZANNE BEATENHEAD v. LINCOLN COUNTY, LINCOLN COUNTY BOARD OF EDU-
CATION, MARTIN EADDY, INDIVIDUALLY AND AS A MEMBER OF THE LINCOLN COUNTY
BoOARD OF EDUCATION

No. 105PA04
(Filed 3 December 2004)

On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani-
mous, unpublished decision of the Court of Appeals, 162 N.C. App.
547,591 S.E.2d 599 (2004), which in part affirmed an order entered on
18 June 2002 by Judge Forrest D. Bridges in Superior Court, Lincoln
County denying summary judgment to defendant Eaddy on a
malicious prosecution claim. Heard in the Supreme Court 9
November 2004.

Suzanne Beatenhead, pro se, plaintiff-appellee.

Cranfill, Sumner & Hartzog, L.L.P., by Ann S. Estridge and
Meredith T. Black, for defendant-appellant Martin Eaddy.

PER CURIAM.

Justice NEWBY took no part in the consideration or decision of
this case. The remaining members of the Court are equally divided,
with three members voting to affirm and three members voting to
reverse the decision of the Court of Appeals. Accordingly, the deci-
sion of the Court of Appeals is left undisturbed and stands without
precedential value. See Crawford v. Commercial Union Midwest
Ins. Co., 356 N.C. 609, 572 S.E.2d 781 (2002); Robinson v. Byrd, 356
N.C. 608, 572 S.E.2d 781 (2002).

AFFIRMED.
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STATE v. TROXLER
[369 N.C. 178 (2004)]

STATE OF NORTH CAROLINA v. JAMES LEE TROXLER

No. 58PA04
(Filed 3 December 2004)

On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani-
mous, unpublished decision of the Court of Appeals, 162 N.C. App.
182, 590 S.E.2d 333 (2004), finding no error in the judgment entered
24 July 2002 by Judge Howard R. Greeson, Jr. in Superior Court,
Guilford County. Heard in the Supreme Court 9 November 2004.

Roy Cooper, Attorney General, by John F. Maddrey, Special
Deputy Attorney General, for the State.

Ann B. Petersen for defendant-appellant.
PER CURIAM.
DISCRETIONARY REVIEW IMPROVIDENTLY ALLOWED.

Justice NEWBY did not participate in the consideration or deci-
sion of this case.



IN THE SUPREME COURT 179

STATE v. FOSTER
[369 N.C. 179 (2004)]

STATE OF NORTH CAROLINA v. ALVIN TERRILL FOSTER, JR.

No. 104PA04
(Filed 3 December 2004)

On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani-
mous decision of the Court of Appeals, 162 N.C. App. 665, 592 S.E.2d
259 (2004), reversing a judgment entered by Judge Charles H. Henry
in Superior Court, Onslow County and remanding for a new trial.
Heard in the Supreme Court 10 November 2004.

Roy Cooper, Attorney General, by John G. Barnwell, Assistant
Attorney General, for the State-appellant.

George E. Kelly, I1I for defendant-appellee.

Moore & Van Allen PLLC, by James C. White, for American
Civil Liberties Union of North Carolina Legal Foundation, Inc.

PER CURIAM.

Justice Newby took no part in the consideration or decision of
this case. The remaining members of the Court are equally divided,
with three members voting to affirm and three members voting to
reverse the decision of the Court of Appeals. Accordingly, the deci-
sion of the Court of Appeals is left undisturbed and stands without
precedential value. See Crawford v. Commercial Union Midwest
Ins. Co., 356 N.C. 609, 572 S.E.2d 781 (2002); Robinson v. Byrd, 356
N.C. 608, 572 S.E.2d 781 (2002).

AFFIRMED.
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MURPHY FARMS v. N.C. DEP'T OF ENV'T & NATURAL RES.
[359 N.C. 180 (2004)]

MURPHY FAMILY FARMS anp MURPHY FARMS, INC. p/B/A MURPHY FAMILY
FARMS, PETITIONERS V. NORTH CAROLINA DEPARTMENT OF ENVIRONMENT
AND NATURAL RESOURCES, RESPONDENT

No. 558A03
(Filed 17 December 2004)

Environmental Law— hog waste—one violation of water qual-
ity standards

The decision of the Court of Appeals that eight civil penalties
could be imposed on petitioner for violations of the dissolved
oxygen water quality standards by discharging hog waste into the
waters of this State is reversed for the reasons stated in the dis-
senting opinion that only one violation occurred when all of the
waste from a lagoon was discharged in one day from a lagoon
breach, and it was inappropriate to impose civil penalties based
on the number of days DENR chose to test the waters.

Appeal by petitioners pursuant to N.C.G.S. § 7A-30(2) from the
decision of a divided panel of the Court of Appeals, 160 N.C. App. 338,
585 S.E.2d 446 (2003), affirming in part and reversing in part a judg-
ment entered on 15 May 2002 by Judge Benjamin G. Alford in Superior
Court, Duplin County. On 5 February 2004, the Supreme Court
granted petitioners’ and respondent’s petitions for discretionary
review as to additional issues. Heard in the Supreme Court in the 1767
Chowan County Courthouse 8 October 2004.

Jordan Price Wall Gray Jones & Carlton, PLLC, by Henry W.
Jones, Jr. and Brian S. Edlin, for petitioners-
appellants/appellees.

Roy Cooper, Attorney General, by Jill B. Hickey and Francis W.
Crawley, Special Deputy Attorneys General, for respondent-
appellee/appellant.

PER CURIAM.

For the reasons stated in the dissenting opinion, we reverse the
decision of the Court of Appeals as to the issue in petitioners’ appeal
relating to whether the breach and discharge constituted one sepa-
rate violation, eight separate violations, or one eight-day continuous
violation. Further, we hold respondent’s petition for discretionary
review was improvidently allowed. This case is remanded to the
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JONES v. LAKE HICKORY R.V. RESORT, INC.
[359 N.C. 181 (2004)]

Court of Appeals for further remand to Superior Court, Duplin
County for reinstatement of the trial court’s judgment.

REVERSED; DISCRETIONARY REVIEW IMPROVIDENTLY
ALLOWED.

Justice NEWBY did not participate in the consideration or deci-
sion of this case.

JACQUELYNE JONES v. LAKE HICKORY R.V. RESORT, INCORPORATED

No. 113A04
(Filed 17 December 2004)

Agency— lessee association as agent of owner—sufficiency of
evidence
The decision of the Court of Appeals that the trial court erred
by submitting an issue of agency to the jury and instructing the
jury that it could find a resort owner liable for injuries suffered in
a parade conducted by a lessee association based on notice to the
association is reversed for the reason stated in the dissenting
opinion that there was sufficient evidence to support a jury find-
ing that an agency relationship existed because the resort owner
had a right to control the details of the association’s activities.

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a
divided panel of the Court of Appeals, 162 N.C. App. 618, 5692 S.E.2d
284 (2004), remanding for a new trial a judgment entered 16 April
2002 and an order entered 3 June 2002 by Judge W. Robert Bell in
Superior Court, Catawba County. Heard in the Supreme Court 6
December 2004.

Knott, Clark & Berger, L.L.P., by Michael W. Clark, Bruce W.
Berger, and Joe Thomas Knott, I11, for plaintiff-appellant.

Golding Holden & Pope, LLP, by John G. Golding, for defendant-
appellee.
PER CURIAM.

For the reasons stated in the dissenting opinion, we reverse the
decision of the Court of Appeals.
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IMES v. CITY OF ASHEVILLE
[359 N.C. 182 (2004)]

REVERSED.

Justice NEWBY did not participate in the consideration or deci-
sion of this case.

JAMES EDWARD IMES v. CITY OF ASHEVILLE, CCL MANAGEMENT, INC., AND
ASHEVILLE CITY COACH LINES, INC.

No. 250A04
(Filed 17 December 2004)

Appeal by plaintiff pursuant to N.C.G.S. § 7A-30(2) from the deci-
sion of a divided panel of the Court of Appeals, 163 N.C. App. 668, 594
S.E.2d 397 (2004), affirming an order entered by Judge Dennis J.
Winner on 30 October 2002 in Superior Court, Buncombe County, dis-
missing plaintiff’s complaint for failure to state a claim upon which
relief can be granted. Heard in the Supreme Court 7 December 2004.

The Sutton Firm, PA., by April Burt Sutton and Emily Sutton
Dezio, for plaintiff-appellant.

Curtis W. Euler for defendant-appellee City of Asheville.

Fred T. Hamlet for defendant-appellees CCL Management, Inc.
and Asheville City Coach Lines, Inc.

Legal Aid Society of Northwest North Carolina, by Andrea S.
Kurtz; Morrison & Foerster LLP, by James M. Bergin, Beth S.
Brinkmann, Seth M. Galanter, and Timothy C. Lambert; and
Legal Momentum, by Deborah A. Widiss and Beth S. Posner, for
Legal Momentum, Peace at Work, The N.C. Coalition Against
Domestic Violence, The N.C. Occupational Safety and Health
Project, The Domestic Violence Advocacy Center, Legal Aid of
North Carolina, Inc., Professor Deborah M. Weissman, The
Family Violence Prevention Center of Orange County, and 20
Other National, Local, and Regional Organizations and
Individuals Supporting Plaintiff Appellant and Urging
Reversal,! amici curiae.

1. The entities collectively referred to as “20 Other National, Local, and Regional
Organizations and Individuals Supporting Plaintiff Appellant and Urging Reversal” are
identified in amici curiae’s brief as: The Domestic Violence Legal Empowerment and
Appeals Project, The National Association of Women Lawyers, The National Coalition



IN THE SUPREME COURT 183

DANIEL v. MOORE
[359 N.C. 183 (2004)]

PER CURIAM.

AFFIRMED.

PAUL JOSEPH DANIEL anp LISA HORNE DANIEL v. JEFF G. MOORE, INDIVIDUALLY,
JEFF G. MOORE ENTERPRISES, INC., THROUGH ITS REGISTERED AGENT JEFF G.
MOORE, THE COUNTY OF WAYNE, THROUGH ITS MANAGER WILL R. SULLIVAN AND
JOSEPH B. NASSEF, JR., INDIVIDUALLY AND IN HIS CAPACITY AS A BUILDING INSPECTOR
FOR THE COUNTY OF WAYNE

No. 334A04
(Filed 17 December 2004)

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a
divided panel of the Court of Appeals, — N.C. App. —, 596 S.E.2d
465 (2004), vacating a consent judgment entered on 10 October 2002
and reversing an order denying plaintiffs’ motion for a new trial
entered on 8 January 2003 by Judge B. Jerry Braswell in Superior
Court, Wayne County. Heard in the Supreme Court 8 December 2004.

Meredith P. Ezzell and Randolph M. James for plaintiff-
appellees.

David M. Rouse for defendant-appellants Jeff G. Moore and Jeff
G. Moore Enterprises, Inc.

PER CURIAM.

AFFIRMED.

Against Domestic Violence, The National Organization for Women Foundation, The
National Center for Victims of Crime, The Sargent Shriver National Center on Poverty
Law, The D.C. Employment Justice Center, The DV Initiative, The Domestic Violence
Victim’s Assistance Project, Family Violence Prevention Services, Inc., Jodi
Finkelstein, The Hawaii State Coalition Against Domestic Violence, The New
Hampshire Coalition Against Domestic and Sexual Violence, The Northwest Women’s
Law Center, Southeast Tennessee Legal Services in Chattanooga, The University of
Southern California Law School Domestic Violence Clinic, Merle H. Weiner, Kelly
Weisberg, The Women’s Law Center of Maryland, Inc., and The Women’s Law Project.
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HENDERSON v HENDERSON
[359 N.C. 184 (2004)]

ANGELA MARIA HENDERSON (Now ANGELA MARIA WHITE) v.
JAMES BRYANT HENDERSON

No. 430A04
(Filed 17 December 2004)

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a
divided panel of the Court of Appeals, — N.C. App. —, 598 S.E.2d
433 (2004), vacating in part and remanding a judgment entered 27
February 2003 by Judge Daniel F. Finch in District Court, Granville
County. Heard in the Supreme Court 8 December 2004.

John M. Dunlow for plaintiff-appellee.
Currin & Dutra, LLP, by Amy R. Edge, for defendant-appellant.

PER CURIAM.

AFFIRMED.
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STATE v. COOK
[359 N.C. 185 (2004)]

STATE OF NORTH CAROLINA v. JAMES ALLEN COOK

No. 272A04
(Filed 17 December 2004)

Appeal by defendant pursuant to N.C.G.S. § 7A-30(2) from the
decision of a divided panel of the Court of Appeals, 164 N.C. App. 139,
594 S.E.2d 819 (2004), finding no error in the judgments entered by
Judge John O. Craig, III on 16 December 2002 in Superior Court,
Guilford County, upon a jury verdict finding defendant guilty of felony
possession of cocaine and two counts of assault with a deadly
weapon on a government official. Heard in the Supreme Court 7
December 2004.

Roy Cooper, Attorney General, by John P. Barkley, Assistant
Attorney General, for the State.

Lynne Rupp for defendant-appellant.
PER CURIAM.

AFFIRMED.
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GREEN v. WILSON
[359 N.C. 186 (2004)]
AARON L. GREEN anp MILDRED GREEN PATE v. POLLY PATE WILSON, INDIVIDUALLY

AND AS ADMINISTRATRIX OF THE ESTATE oF WADELL H. PATE, LYDIA P. DUGAN,
JANET PATE HOLMES, DARIAN PATE, BRYAN PATE, anp LINDSEY PATE

No. 160PA04
(Filed 17 December 2004)

On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani-
mous decision of the Court of Appeals, 163 N.C. App. 186, 592 S.E.2d
579 (2004), reversing and vacating a stay order signed 14 May 2003 by
Judge Kenneth Crow in Superior Court, New Hanover County. Heard
in the Supreme Court 7 December 2004.1

Johnson, Lambeth & Brown, by Robert W. Johnson, Maynard M.
Brown and Anna J. Averitt, for plaintiff-appellees.

Marshall, Williams & Gorham, LLP, by Charles D. Meier, for
defendant-appellants Polly Pate Wilson, Janet Pate Holmes, and
Darian Pate.

PER CURIAM.

DISCRETIONARY REVIEW IMPROVIDENTLY ALLOWED.

1. The names of the Messrs. Pate occur throughout the record as Wadell or
Waddell and Darian or Darien.
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31

Anson Cty. Child No. 258P04 1. Def’s PDR Under N.C.G.S. § 7A-31 1. Denied
Support ex rel. (COA03-678) (99CVD449) (12/02/04)
McLain v. Howell
2. Def’s Alternative PWC to Review the 2. Denied
Case below: Order of the District Court (12/02/04)
164 N.C. App. 227
(4 May 2004)
Bak v. Cumberland | No. 458P04 1. Plts’ PDR Under N.C.G.S. § 7A-31 1. Denied
Cty. Hosp. Sys., Inc. (COA03-994) 10/08/04
Case below: 2. Defs’ (Cumberland County Hospital 2. Dismissed as
165 N.C. App. 904 System, McLaurin and Hardle) Conditional | moot
PDR Under N.C.G.S. § 7A-31 10/08/04
Brown v. Dodson No. 532P04 1. Defs’ (Stephen Page and Buncombe 1. Denied
County Board of Education) PDR Under | (12/02/04)
Case below: N.C.G.S. § 7TA-31 (COA03-954)
166 N.C. App. 279
2. Plts’ Motion to Dismiss Petition for 2. Dismissed
Discretionary Review as moot
(12/02/04)
3. Plts’ Conditional PDR 3. Dismissed
as moot
(12/02/04)
City of Burlington v. |No. 518PA04 |Plt's PDR (COA03-904) Allowed
Boney Publishers, (12/02/04)
Inc.
Case below:
166 N.C. App. 186
Currituck Assocs.- | No. 528A04 1. Appellants’ (Hollowell and Shallowbag | 1. Allowed
Residential P’ship v. Bay Development Co.) Motion for (12/02/04)
Hollowell Consolidation Pursuant to Rule 40 of the
N.C. Rules of Appellate Procedure
Shallowbag Bay 2. Appellants’ (Ray E. Hollowell, Jr. and 2. —
Dev. Co., LLC v. Shallowbag Bay Development Co.) NOA
Currituck Assocs.- (Dissent) (COA03-1082 and COA03-1085)
Residential P’ship
3. Appellants’ (Ray E. Hollowell, Jr. and | 3. Denied
Case below: Shallowbag Bay Development Co.) PDR as | (12/02/04)
166 N.C. App. 17 to Additional Issues (COA03-1082)
Daniels-Leslie v. No. 587A04 Plt’s NOA Based Upon a Constitutional Dismissed ex

Laster

Case below:
166 N.C. App. 763

Question (COA03-1580)

‘mero motu
(12/02/04)
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31

Diaz v. Division of |No. 523PA04 | Defs’ Motion for Temporary Stay Allowed
Soc. Servs. (COA03-1151) Pending
Determination
Case below: of Defs’ PDR
166 N.C. App. 209 10/13/04
Estate of Apple v. No. 446P04 | Defs’ PDR Under N.C.G.S. § 7A-31 Denied
Commercial (COA03-829) (12/02/04)
Courier Express,
Inc.
Case below:
165 N.C. App. 514
Ford v. Integon No. 421P04 Plt’s PWC to Review the Decision of the Denied
Nat'l Ins. Co. COA (COA03-80) (12/02/04)
Case below:
164 N.C. App. 779
Guox v. Satterly No. 335P04 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA03-966) (12/02/04)
Case below:
164 N.C. App. 578
Hanson Aggregates |No. 468P04 Plt’'s PDR Under N.C.G.S. § 7TA-31 Denied
Southeast, Inc. v. (COA03-1270) (12/02/04)
City of Raleigh
Case below:
165 N.C. App. 705
Harleysville Mut. No. 444PA04 | Def’s (Nationwide) PDR Under N.C.G.S. Allowed
Ins. Co. v. § 7A-31 (COA03-1220) (12/02/04)
Nationwide Mut.
Ins. Co.
Case below:
165 N.C. App. 543
Harris v. Tri-Arc No. 442P04 Plt’'s PDR Under N.C.G.S. § 7TA-31 Denied
Food Sys., Inc. (COA03-1106) (12/02/04)
Case below:
165 N.C. App. 495
In re Appeal of No. 396P04 1. Petitioner’s PDR Under N.C.G.S. 1. Denied
Weaver Inv. Co. § 7A-31 (COA03-1226) 12/01/04
Case below: 2. Respondent’s Conditional Petition for | 2. Dismissed
165 N.C. App. 198 Discretionary Review Under N.C.G.S. as moot
§ 7TA-31 12/01/04




IN THE SUPREME COURT 189
DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31

Inre C.AJ., KM.J. |No. 336P04 Respondent’s (Father) PDR Under Denied
N.C.G.S. § 7A-31 (COA03-564) (12/02/04)

Case below:

164 N.C. App. 598

Inre E.N.S. No. 277P04 Respondent’s (Mother) PDR Denied
(COA03-718) (12/02/04)

Case below:

164 N.C. App. 146

In re Hudson No. 460P04 1. Appellant’s (Joseph Morton) NOA 1. Dismissed
Based Upon a Constitutional Question ex mero motu

Case below: (COA03-556) (12/02/04)

165 N.C. App. 894
2. Appellant’s (Morton) PDR Under 2. Denied
N.C.G.S. § 7A-31 (12/02/04)
3. Appellant’s (Morton) PWC to Review 3. Denied
the Decision of the COA (12/02/04)

Inre M.C. & C.H. No. 543P04 Appellant’s PWC to Review the Decision | Denied
of the COA (COA03-1656) (12/02/04)

Case below:

165 N.C. App. 274

JPG, Inc. v. Dick No. 530P04 |Plt’s PDR Under N.C.G.S. § 7A-31 Denied

Beck Prof’l Mktg., (COA03-974) (12/02/04)

Inc.

Case below:

166 N.C. App. 279

Kummer v. Lowry No. 359P04 Plt’s PDR Under N.C.G.S. § 7A-31(c) Denied
(COA03-1079) 10/08/04

Case below:

165 N.C. App. 261

L & M Transp. No. 261P04 Def’s PDR Under N.C.G.S. § 7A-31 Denied

Servs., Inc. v. (COA03-709) (12/02/04)

Morton Indus. Grp.,

Inc.

Case below:

163 N.C. App. 606

Leder v. Leder No. 509P04 Appellant’s (Joseph Leder) PDR Under Denied
N.C.G.S. § 7A-31 (COA03-1007) (12/02/04)

Case below:

166 N.C. App. 498

Lee v. Scarborough | No. 313P04 1. Def’s (Scarborough) PDR Under 1. Denied
N.C.G.S. § 7A-31 (COA02-1632-2) (12/02/04)

Case below:

164 N.C. App. 357 2. Plt’s PDR Under N.C.G.S. § 7A-31 2. Denied

(12/02/04)
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31

Lee v. Tolson No. 527P04 Plts’ (Lee and Clark) PDR Under N.C.G.S. |Denied
§ 7A-31 (COA03-1183) (12/02/04)

Clark v. Tolson

Case below:

166 N.C. App. 256

Lee v. Wake Cty. No. 418P04 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA03-1164) (12/02/04)

Case below:

165 N.C. App. 154

Livingston v. Adams | No. 209P04 | Plt’s PDR Under N.C.G.S. § 7A-31 Denied

Kleemeier Hagan (COA03-22) (12/02/04)

Hannah & Fouts,

PL.L.C. Edmunds, J.,

recused

Case below:

163 N.C. App. 397

Luhmann v. Hoenig | No. 664A03-2 | Defs’ PDR Under N.C.G.S. § 7A-31 Denied
(COA03-23-2) (12/02/04)

Case below:

166 N.C. App. 279

McCollum v. Atlas No. 521P04 Defs’ PDR Under N.C.G.S. § 7A-31 Denied

Van Lines (COA03-897) (12/02/04)

Case below:

166 N.C. App. 280

McCorquodale v. No. 533P04 Plt’s PDR Under N.C.G.S. § 7A-31 Denied

Franklin Baking Co. (COA03-1321) (12/02/04)

Case below:

166 N.C. App. 280

Monteith v. Kovas No. 102PA04 | Joint Motion to Withdraw PDR Under Allowed
N.C.G.S. § 7A-31 (COA02-1493) (12/02/04)

Case below:

162 N.C. App. 545 Martin, J.,

recused
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31
Moore’s Ferry Dev. | No. 545P04 1. Defs’ (City of Hickory and Moore’s 1. Denied
Corp. v. City of Ferry Owners Association) PDR Under (12/02/04)
Hickory N.C.G.S. § 7A-31 (COA03-1271)
Case below: 2. PlIt’s Conditional PDR Under N.C.G.S. |2. Denied
166 N.C. App. 441 § TA-31 (12/02/04)
Northfield Dev. Co. | No. 495P04 | Plt’s PDR Under N.C.G.S. § 7A-31 Denied
v. City of Burlington (COA03-1024) (12/02/04)
Case below:
165 N.C. App. 885
Reep v. Beck No. 345PA04 | 1. Defs’ Petition for Writ of Supersedeas | 1. Allowed
(COA03-961) (12/02/04)
Case below:
164 N.C. App. 779 2. Defs’ PDR Under N.C.G.S. § 7A-31 2. Allowed
(12/02/04)
Revels v. Miss No. 415P04 Def’s (Miss America Organization) PDR Denied
Am. Org. Under N.C.G.S. § 7A-31 (COA03-1194) 10/08/04
Case below:
165 N.C. App. 181
State v. Barnhill No. 535P04 1. Def’s NOA Based Upon a Constitutional| 1. —
Question (COA03-852)
Case below:
166 N.C. App. 228 2. Def’s PDR Under N.C.G.S. § 7A-31 2. Denied
(12/02/04)
3. AG’s Motion to Dismiss Appeal 3. Allowed
(12/02/04)
State v. Bethea No. 454P04 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA03-1339) (12/02/04)
Case below:
165 N.C. App. 905
State v. Bingham No. 451P04 1. Def’s PDR Under N.C.G.S. § 7A-31 1. Denied
(COA03-1137) (12/02/04)

Case below:
165 N.C. App. 335

2. AG’s Conditional PDR

2. Dismissed
as moot
(12/02/04)
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31

State v. Blackwell No. 490PA04 |1. AG’s Motion for Temporary Stay 1. Allowed
(COA03-793) 09/23/04
Case below:
166 N.C. App. 280 2. AG’s Petition for Writ of Supersedeas 2. Allowed
(12/02/04)
3. AG’s PDR Under N.C.G.S. § 7A-31 3. Allowed
(12/02/04)
4. Def’s Motion to Dismiss PDR, Petition
for Writ of Supersedeas and Motion for 4. Denied
Temporary Stay (12/02/04)

5. Def’s NOA Based Upon a Constitutional | 5. —

Question
6. Def’s PDR Under N.C.G.S. § 7A-31 6. Denied
(12/02/04)
7. AG’s Motion to Dismiss Appeal 7. Allowed
(12/02/04)
State v. Blakeney No. 203A98-2 | 1. Def’s PWC to Review Order of the 1. Denied
Superior Court (Union County) (12/02/04)
Case below:
Union County 2. Def’s Motion to Supplement Petition 2. Allowed
Superior Court for Writ of Certiorari (12/02/04)
3. Def’s Motion to Stay Proceedings 3. Denied
Regarding PWC Until U.S. Supreme Court | (12/02/04)
Issues a Decision in Rompilla
State v. Braxton No. 552P04 1. Def Foreman’s PDR Under N.C.G.S. 1. Denied

§ 7A-31 (COA03-1010) (12/02/04)
Case below:
166 N.C. App. 515 2. Def Braxton’s NOA Pursuant to 2. —
N.C.G.S. § 7TA-30

3. AG’s Motion to Dismiss Appeal 3. Allowed
(12/02/04)
State v. Buckman No. 472P04 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA03-859) (12/02/04)
Case below:
165 N.C. App. 706
State v. Clark No. 383P04-2 | Def’s NOA (COA03-652) Dismissed ex
mero motu
165 N.C. App. 279 (12/02/04)
State v. Davis No. 492P04 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA03-910) (12/02/04)

Case below:
165 N.C. App. 905
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State v. Douglas No. 540P04 Def’s PWC to Review Decision of COA Denied
(COA03-329) (12/02/04)
Case below:
166 N.C. App. 280
State v. Farlow No. 001P04-2 | Def’s PWC to Review the Decision of the |Denied
COA (COA03-123) (12/02/04)
Case below:
161 N.C. App. 541
State v. Feeney No. 469P04 | Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA02-1716) (12/02/04)
Case below:
165 N.C. App. 706
State v. Forrest No. 270A04 1. Def’s NOA Based Upon a Dissent 1. —
(COA03-806)
Case below:
164 N.C. App. 272 2. Def’s PDR as to Additional Issues 2. Denied
(12/02/04)
State v. Foye No. 364P04 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA03-549) (12/02/04)
Case below:
165 N.C. App. 276
State v. Gary No. 330P04 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA03-1089) (12/02/04)
Case below:
164 N.C. App. 599
State v. Goodman No. 497P04 | Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA03-541) (12/02/04)
Case below:
165 N.C. App. 865
State v. Graham No. 254P04 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA03-788) (12/02/04)
Case below:
163 N.C. App. 784
State v. Harris No. 548A04 | AG’s Motion for Temporary Stay Allowed
(COA03-1071) 10/27/04
Case below:
166 N.C. App. 386
State v. Hedgepeth | No. 405P04 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA03-787) (12/02/04)
Case below:
165 N.C. App. 321
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State v. Howard No. 473P04 Def’s PDR Under N.C.G.S. § 7A-31 Dismissed
(COA03-780) (12/02/04)
Case below:

165 N.C. App. 707

State v. Huckabee No. 536A04 1. Def’s NOA Based Upon a Constitutional [ 1. —
Question (COA03-938)
Case below:

166 N.C. App. 281 2. AG’s Motion to Dismiss Appeal 2. Allowed
(12/02/04)

State v. Hudson No. 379P04 Def’s PWC to Review the Decision of the | Denied
COA (COA02-684) (12/02/04)

Case below:
159 N.C. App. 468

State v. Johnson No. 269P04 1. Def’s (Johnson) NOA Based Upon a 1. —
Constitutional Question (COA03-686)
Case below:
164 N.C. App. 1 2. AG’s Motion to Dismiss Appeal 2. Allowed
(Johnson)

3. Def’s (Johnson) PDR Under N.C.G.S. 3. Denied
§ TA-31 (12/02/04)

4. Def’s (Whisonant) PDR Under N.C.G.S. |4. Denied
§ 7TA-31

State v. Johnson No. 547P04 Def’s PWC to Review the Decision of the | Denied

COA (COA02-1687) (12/02/04)
Case below:
160 N.C. App. 596
State v. Jones No. 399P04-2 | 1. Def’s NOA Based Upon a Constitutional | 1. Dismissed
Question (COA03-590) ex mero motu
Case below: (12/02/04)

165 N.C. App. 276
2. Def’s Petition for the Supreme Court of | 2. Dismissed
N.C. to Create, Order or Pass a New (12/02/04)

General Statute or Make a New Law

State v. Jones No. 534P04 1. Def’s NOA Based Upon a Constitutional [ 1. —
Question (COA03-976)
Case below:
166 N.C. App. 281 2. Def’s PDR Under N.C.G.S. § 7A-31 2. Denied
(12/02/04)
3. AG’s Motion to Dismiss Appeal 3. Allowed
(12/02/04)
State v. Kennedy No. 395P04 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA03-1448) (12/02/04)
Case below:

165 N.C. App. 276
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State v. Lanier No. 449P04 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA03-476) (12/02/04)
Case below:
165 N.C. App. 337
State v. Lewis No. 558PA04 | 1. AG’s Motion for Temporary Stay 1. Allowed
(COA03-785) 11/01/04
Case below:
166 N.C. App. 596 2. AG’s Petition for Writ of Supersedeas 2. Allowed
(12/02/04)
3. AG’s NOA Based Upon a Constitutional | 3. —
Question
4. AG’s PDR Under N.C.G.S. § 7A-31 4. Allowed
(12/02/04)
5. Def’s Motion to Dismiss Appeal 5. Allowed
(12/02/04)
State v. Lyons No. 489P04 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA03-792) (12/02/04)
Case below:
165 N.C. App. 905
State v. Macias No. 510P04 Def’s PWC to Review the Decision of the | Denied
COA (COA02-340) (12/02/04)
Case below:
154 N.C. App. 743
State v. McDonald | No. 401P04 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA03-534) (12/02/04)
Case below:
165 N.C. App. 237
State v. Milton No. 555P04 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA03-1470) (12/02/04)
Case below:
166 N.C. App. 515
State v. Newsom No. 406P04 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA03-1403) (12/02/04)
Case below:
165 N.C. App. 277
State v. Pelham No. 279P04 1. Def’s NOA Based Upon a Constitutional| 1. —
Question (COA03-636)
Case below:
164 N.C. App. 70 2. Def’s PDR Under N.C.G.S. § 7A-31 2. Denied
(12/02/04)
3. AG’s Motion to Dismiss Appeal 3. Allowed
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TA-31

State v. Ragland No. 423P04 1. Def’s NOA (COA03-1163) 1. Dismissed
ex mero motu
Case below: (12/02/04)
165 N.C. App. 277
2. Def’s PDR Under N.C.G.S. § 7A-31 2. Denied
(12/02/04)
3. AG’s Motion to Dismiss Appeal for 3. Allowed
Lack of Sustanntial Constitutional (12/02/04)
Question
State v. Russell No. 263P04 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA03-723) (12/02/04)
Case below:
163 N.C. App. 785
State v. Singletary | No. 431P04 Def’s PWC to Review the Decision of the |Denied
COA (COA03-172) (12/02/04)
Case below:
163 N.C. App. 449
State v. Speight No. 491PA04 | 1. Def’s NOA Based on a Constitutional 1. —
Question (COA03-776)
Case below:
166 N.C. App. 106 2. Def’s PDR Under N.C.G.S. § 7A-31 2. Denied
(12/02/04)
3. AG’s Motion to Dismiss Appeal 3. Allowed
(12/02/04)
State v. Stafford No. 541P04 | Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA03-760) (12/02/04)
Case below:
166 N.C. App. 118
State v. Valladares | No. 432P04 1. AG’s Petition for Writ of Supersedeas 1. Denied
(12/02/04)
Case below:
165 N.C. App. 598 2. AG’s PDR Under N.C.G.S. § 7A-31 2. Denied
(12/02/04)
3. Def’s NOA Based Upon a Constitutional | 3. Dismissed
Question (12/02/04)
4. Def’s PDR Under N.C.G.S. § 7A-31 4. Denied
(12/02/04)

5. AG’s Conditional PDR Under N.C.G.S.
§ 7TA-31

6. AG’s Motion to Dismiss Appeal

5. Dismissed as
moot
(12/02/04)

6. Allowed
(12/02/04)
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State v. Walker No. 076A95-4 | AG’s Emergency Motion to Vacate Stay of |Denied
Execution Entered by Superior Court of (12/02/04)
Case below: Guilford County
Guilford County
Superior Court
State v. Ward No. 068A99-2 | 1. Def’s Motion for Temporary Stay 1. Denied
10/27/04
Case below:
Halifax County 2. Def’s Petition for Writ of Supersedeas |2. Denied
Superior Court 10/27/04
3. Def’s PWC 3. Denied
10/27/04
4. Def’s Petition for Writ of Mandamus 4. Denied
10/27/04
State v. Webb No. 506P04 1. Def’s PDR Under N.C.G.S. § 7A-31 1. Dismissed
(COAO01-1508) (12/02/04)
Case below:
153 N.C. App. 325 2. Def’s Alternative PWC to Review the 2. Dismissed
Decision of the COA (12/02/04)
State v. Whitfield No. 439P04 1. Def’s NOA Based Upon a Constitutional | 1. —
Question (COA03-1088)
Case below:
165 N.C. App. 547 2. Def’s PDR Under N.C.G.S. § 7A-31 2. Denied
(12/02/04)
3. AG’s Motion to Dismiss Appeal 3. Allowed
(12/02/04)
State v. Williams No. 387P04 1. Def’s PWC to Review the Order of the |1. Denied
COA (COA03-735) (12/02/04)
Case below:
163 N.C. App. 614 2. Def’s Petition for Writ of Mandamus 2. Denied
(12/02/04)
Stetser v. Tap No. 142PA04 | Plts’ PDR Under N.C.G.S. § 7A-31 Allowed
Pharmaceutical (COA03-180) (12/02/04)
Prods., Inc.
Case below:
162 N.C. App. 518
Van Keuren v. Little | No. 397P04 Plt’s PDR Under N.C.G.S. § 7A-31 Denied
(COA03-1389) (12/02/04)
Case below:
165 N.C. App. 244
WMS, Inc. v. No. 578P04 Defs’ (Alltel Communications, Inc. and Denied
Weaver Alltel Communications of the Carolinas, (12/02/04)

Case below:
166 N.C. App. 352

Inc.) PDR Under N.C.G.S. § 7A-31
(COA03-1063)
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PETITION TO REHEAR

Holcomb v. No. 581A02 Def’s (Colonial Associates) Petition for
Colonial Assocs., Rehearing (COA01-1067)
L.L.C.

Case below:
358 N.C. 501

Denied
(12/02/04)
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STATE OF NORTH CAROLINA v. RECHE SMITH

No. 360A02
(Filed 4 February 2005)

1. Jury— selection—challenge for cause—deference to trial
court’s determination

The denial of a challenge for cause was not an abuse of dis-
cretion where the court questioned the juror about his feelings
about drugs and whether he could follow the law, the questions
were not leading, and deference must be paid to the trial judge,
who can see and hear the prospective juror.

2. Jury— selection—additional peremptory challenge
The failure to grant an additional peremptory challenge after
a seated juror was removed before the end of jury selection was
not error. There is no general authority to grant additional
peremptory challenges (although the trial court may grant an
additional peremptory challenge if it reconsiders and grants a
denied challenge for cause).

3. Appeal and Error— preservation of issues—randomness of
jury selection—not raised at trial
Defendant waived review of an issue concerning the random-
ness of jury selection by not objecting at trial. Constitutional
issues not raised and passed upon at trial are not ordinarily
considered on appeal, and there are statutory procedures for
challenging randomness which include raising the challenge at
trial. N.C.G.S. § 15A-1211(c).

4. Evidence— expert—exclusion of basis of testimony

The basis of an expert’s opinion is not automatically admissi-
ble. Here, the exclusion of the basis for a psychiatrist’s opinion
that a first-degree murder suspect was cocaine dependent with
impaired thinking ability was excluded because it was based in
part on self-serving statements defendant made to her and to his
family about his drug use on the day of the murder. The trial court
properly applied N.C.G.S. § 8C-1, Rule 403 to find that the proba-
tive value of the statements was outweighed by the danger of
unfair prejudice.
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Criminal Law— prosecutor’s closing argument—opinions

There was no error in the guilt phase of a capital murder pros-
ecution when the prosecutor argued that defendant had obtained
a second psychologist because his first did not say the right
things (in fact, a new psychologist was obtained only after the
license of the first was suspended). The court sustained defend-
ant’s objection to the problematic remark and had instructed the
jury at the beginning of the trial to disregard the question and
answer when an objection was sustained. Moreover, the prosecu-
tor was entitled to some latitude in responding to defendant’s
closing argument, which was based on the cocaine dependency
conclusion of the second psychiatrist.

. Sentencing— capital—aggravating circumstances—sepa-

rate evidence for two circumstances

The trial court did not err in a capital sentencing proceeding
by allowing the jury to find the aggravating circumstances that
the murder was committed during a kidnapping and that it was
committed during a robbery. Defendant robbed the victim by
choking him until he lost unconsciousness, and kidnapped the
victim by taking the additional steps of binding his wrists and
ankles and taping his mouth. Defendant was free to steal what he
wanted and leave after the victim was unconscious.

. Sentencing— capital—instructions—use of same evidence

for two aggravating circumstances

There was no prejudicial error in a capital sentencing
proceeding where the court did not instruct the jury specifi-
cally that it should not use the same evidence to support the
aggravating circumstances that the murder was committed
during a robbery and that it was committed during a kidnapping,
but the court’s instruction on kidnapping included the require-
ment that the restraint be an act separate and independent from
the robbery.

. Sentencing— capital—mitigating evidence—feelings and

conduct of third parties

While the trial court should allow the jury to consider any
mitigating evidence related to a defendant’s character and record
or the circumstances of the crime, the feelings, actions and con-
duct of third parties have no mitigating value and are irrelevant in
capital sentencing proceedings.
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. Sentencing— evidence—remorse—third party’s feelings

The trial court did not err in a capital sentencing proceed-
ing by excluding evidence of defendant’s expression of re-
morse. The evidence was an irrelevant statement of a third
party’s feelings and was not relevant to defendant’s character, his
record, or his crime. Even if the evidence should have been
admitted, there was no prejudice because other evidence to the
same effect was admitted.

Sentencing— capital—defendant’s feelings about suicide
and family—irrelevant

Testimony in a capital sentencing proceeding about defend-
ant’s consideration of suicide and about his feelings for his fam-
ily was irrelevant to his character, his record, and his crime.

Sentencing— capital—defendant’s effect on other inmates—
irrelevant

Evidence in a capital sentencing proceeding about the
effect of defendant’s conduct on other inmates was irrelevant
and there was no error in its exclusion. The court allowed
defendant to present evidence that defendant had made a good
adjustment to jail.

Sentencing— capital—support of family members—
irrelevant

Evidence in a capital sentencing proceeding that defendant
had family members who would support him if he received a life
sentence was not related to defendant’s record, his character, or
his crime, and is irrelevant.

Sentencing— capital—defendant’s religious practices in
jail—irrelevant

Evidence in a capital sentencing proceeding about defend-
ant’s religious practices in jail was properly excluded because it
focused on the opinion of a third party rather than on defendant’s
character, his record, and his crime.

Sentencing— capital—prosecutor’s argument—ensuring
defendant will not walk out again

There was no plain error in a capital sentencing proceeding
where the prosecutor argued that the death penalty was the only
way to ensure defendant would not “walk out again.” The prose-
cutor did not specifically mention defendant being paroled or



202 IN THE SUPREME COURT

STATE v. SMITH
[359 N.C. 199 (2005)]

leaving prison; the jury could not have believed that defendant
might one day leave prison after hearing both closing arguments
in their entirety; and, if the jury followed the court’s instructions
as presumed, the only possible sentences were death or life with-
out parole.

15. Sentencing— capital—aggravating circumstances—espe-
cially heinous, atrocious, or cruel—sufficiency of evidence

The aggravating circumstance that a murder was especially
heinous, atrocious, and cruel was correctly submitted in a capital
sentencing proceeding where defendant gained entry to the vic-
tim’s house by preying on the victim’s good samaritan instincts,
and killed the victim in a manner that was agonizing, dehumaniz-
ing, conscienceless, pitiless, or unnecessarily torturous.

16. Sentencing— death sentence—proportionate

A death penalty was proportionate where defendant attacked
a seventy-three-year-old victim in his own home, strangled him by
the neck, bound him and wrapped tape around his face, and left
him to struggle as he slowly died from asphyxiation.

Justice NEwWBY did not participate in the consideration or
decision of this case.

Justice BrRADY concurring.

Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from a judg-
ment imposing a sentence of death entered by Judge Thomas D.
Haigwood on 13 March 2002 in Superior Court, Washington County,
upon a jury verdict of guilty of first-degree murder in a case in which
defendant was tried capitally. Defendant’s motion to bypass the Court
of Appeals as to an additional judgment imposed for felony larceny
was allowed on 22 July 2002. Heard in the Supreme Court 8 October
2004 by special session in the Old Chowan County Courthouse in the
Town of Edenton pursuant to N.C.G.S. § 7A-10(a).1

Roy Cooper, Attorney General, by Joan M. Cunningham,
Assistant Attorney General, for the State.

M. Gordon Widenhouse, Jr. for defendant-appellant.

1. This is the first case the Supreme Court has heard outside Raleigh in one
hundred and forty-four years. This Court last heard cases outside Raleigh during its
August 1860 term when it met in Morganton, North Carolina.
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WAINWRIGHT, Justice.

On 8 March 2002, defendant Reche Smith was convicted of first-
degree murder and felony larceny. The jury found defendant guilty of
first-degree murder on the basis of malice, premeditation, and delib-
eration and under the felony murder rule. Following a capital sen-
tencing hearing, the jury recommended a sentence of death for the
murder. The trial court accordingly imposed a sentence of death for
the murder and further imposed a sentence of fifteen to eighteen
months imprisonment for the felony larceny.

The evidence at trial showed the following: At 6:00 a.m. on 10
March 2001, the victim, Charles King (King), was at his home in
Plymouth, North Carolina, when defendant knocked on his door.
King, wearing a bathrobe and thermal shirt and pants, answered the
door, and defendant asked him for a glass of water. King invited
defendant into his home and headed toward his kitchen to get the
water. However, before King reached the kitchen, defendant grabbed
King around his neck and choked him until he became unconscious.
Defendant then bound King’s wrists with clear packaging tape, went
to another room in King’s house, found a clock, and used the clock’s
extension cord first to bind King’s wrists and then his ankles. Next
defendant covered King’s entire face, including his nose and mouth,
with clear packaging tape and pushed King under a hospital bed.
Defendant left King under the bed to die of asphyxiation while he
searched King’s house for something to steal. As King lay suffocating
under his bed, defendant took $250 from an envelope in King’s bed-
room, $20 from King’s wallet, King’s cell phone, bank card, and car
keys. After thirty minutes of searching King’s house and stealing
these items, defendant took King’s car, drove to Williamston, North
Carolina, rented a room at a motel, and bought crack cocaine.

The next day defendant drove King’s car to a local Burger King,
where he stole a woman’s purse and drove away. A man at the restau-
rant saw the license plate number on King’s car as defendant fled the
restaurant. A Burger King cashier relayed the license plate number to
a police officer.

A short while later, Corporal Scott McDougal of the Williamston
Police Department spotted the car defendant was driving. Several
officers, including Deputy Jason Branch of the Martin County
Sheriff’s Department, pursued defendant. Eventually, defendant
stopped his car and fled into the woods, where Deputy Branch over-
took him on foot and arrested him.
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When Corporal McDougal arrived at the scene of the arrest, he
examined the car defendant had been driving. Inside he found the
purse defendant had just stolen, a set of keys, a cell phone, a knife, a
homemade crack pipe, and a bank card bearing the name Charles
King. Corporal McDougal also confirmed that the car defendant drove
during the chase belonged to Charles King. The officers took defend-
ant to the Martin County Sheriff’s Department for questioning and
later transported him to the Bertie-Martin Regional Jail.

Later on 11 March 2001, defendant called his wife, Rita Smith
(Rita), from whom he was separated, and claimed he was in jail
for snatching a purse. Defendant then began to cry and told his
wife he would never get out of jail because he killed someone in
Plymouth. Rita then asked defendant to let her speak to the sheriff.
She asked the sheriff why defendant was in jail. The sheriff re-
plied that defendant had stolen a woman’s purse and fled in a car reg-
istered to Charles King. After talking with defendant and the sheriff,
Rita relayed the story to her mother and speculated that defendant
killed King. Rita knew King because she had bought cologne from him
in the past. Rita and her mother attempted to call King at his home,
but no one answered.

Two days after the murder, Rita relayed the contents of her con-
versation with defendant to her friend, Brenda Jackson. Rita and
Jackson again called King’s home, but no one answered. After
receiving no reply from King, Rita and Jackson called Detective John
Floyd, Chief of Police in Plymouth, North Carolina. Jackson re-
layed information to Chief Floyd about defendant’s conversation
with Rita. Jackson asked Floyd to go by King’s house to check on
King’s whereabouts.

When Chief Floyd and Officer Heather Thompkins arrived at
King’s house, they knocked on the doors and received no answer. One
officer gained entry to the house through a window and let the other
one in through a door. Once inside, they noticed a bedroom had been
ransacked. The officers discovered King’s body under a hospital bed.

On 13 March 2001, Dr. Paul Spence, M.D., conducted an autopsy
on King at Pitt County Memorial Hospital. The autopsy revealed only
one significant external injury, a scratch on King’s left shin. Internal
injuries were consistent with manual choking: bruises and bleeding
into the muscles surrounding the voice box and bits of hemorrhage
inside the structure of the thyroid cartilage. King’s hands were
swollen and purple-red in color, indicating King was alive at the time
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defendant bound him with the tape and electrical cord. Dr. Spence
stated that King’s death was caused by asphyxia resulting from block-
age of the nose and mouth due to tape bound around the head. In Dr.
Spence’s estimation, once defendant placed tape on King’s nose and
mouth, King became brain dead in two to three minutes and his heart
stopped after ten to twenty minutes. Dr. Spence also determined that
King could have remained conscious for a portion of that time.
Finally, Dr. Spence testified King could have regained consciousness
after defendant choked him and been aware of his condition, but
because of his lack of oxygen, King would have been unable to move.

Additional relevant facts will be presented when necessary to
resolve specific assignments of error raised by defendant.

JURY SELECTION

[1] Defendant first argues the trial court erred by denying his chal-
lenge for cause to prospective juror Charles Hassell. During voir dire,
Hassell indicated he was strictly against drug use. Defense counsel
then asked Hassell the following question:

[Y]our position is such concerning drug use and abuse that in the
event evidence came out in this trial that drug use was involved,
it would affect or impair—substantially impair your ability to be
fair and impartial; is that correct?

Hassell replied “yes” to this question. Defendant then challenged
Hassell for cause.

In response, the trial court engaged in the following colloquy
with Hassell:

THE CoURrT: Well let me—Mr. Hassell, let me ask you . . . just a
couple of questions if I could. I don’t mean to embarrass you.
There are no right or wrong answers, and I want to make sure I
understand what you're saying, and I'm trying to frame the ques-
tion in a way that—are you saying to me, sir, that your personal
feelings about the use or use [sic] of or possession of drugs is
such that it would interfere or prevent you from following the law
in this—as I would instruct you as it relates to this case?

MR. HasseLL: Well, I could follow the law.

THE CoOURT: All right. Now—and so I want to make sure what
you’re saying—you know, many people don’t like drugs, don’t
approve of drugs, and I don’t believe that’s the question that [the
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defense attorney] was asking you, and that may have been how—
that may have been what you are saying. I don’t know one way or
the other.

I'm not trying to put words in your mouth, but [—I'm just making
sure I understand that’s what you were saying or whether what
you were saying is you didn’t like drugs or are you saying to me
that your feeling is such—I'm asking you as to whether or not
your personal feelings about particular crimes or particular types
of conduct are such that it would overwhelm your reason and
common sense and your ability to follow the law as I would
instruct you on should we reach some aspect of the case that may
relate to the consumption or use or possession of drugs?

MR. HasseLL: No. It wouldn’t do that.

THE COURT: You would be able and could and would follow the
law as I would instruct you on regardless of what your own per-
sonal feelings would be as it relates to the use or possession of or
consumption of drugs; is that correct?

MR. HassELL: Yes.

THE COURT: Are you sure of that answer, sir?

MR. HasseLL: Yeah.

THE Court: All right. The Challenge for cause is denied.

Defendant properly preserved error by exhausting the peremp-
tory challenges available to him, renewing his challenge to prospec-
tive juror Hassell, and having his renewed challenge denied. N.C.G.S.
§ 15A-1214(h) (2003). However, in addition to preserving error,
defendant must show error by (1) demonstrating that the trial court
abused its discretion in denying the challenge, and (2) showing
defendant was prejudiced by this abuse of discretion. State wv.
Grooms, 353 N.C. 50, 68, 540 S.E.2d 713, 725 (2000), cert. denied, 534
U.S. 838, 1561 L. Ed. 2d 54 (2001).

Defendant contends the trial court improperly rehabilitated
Hassell with leading questions, despite the prohibition against reduc-
ing determinations of juror bias “to question-and-answer sessions
which obtain results in the manner of a catechism.” Wa